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ZONING BOARD OF ADJUSTMENT MEETING MINUTES 
2ND FLOOR - CITY COUNCIL CHAMBERS 

JULY 13, 2009 
1:30 P.M. 

 
The Zoning Board of Adjustment meeting was called to order at 1:30 p.m. 
 
The following Board Members answered roll call: 
 
Mr. Randy Bowling, Chair 
Mr. Ken Gezelius 
Mr. Ricardo Aguilar (1:34 p.m.) 
Mr. Larry Nance 
Mr. Sam Barela 
Mr. Servando Hernandez 
Mr. Rigoberto Mendez 
Mr. Jose Melendez (1:38 p.m.) 
Ms. Alisa Jorgensen 
 
The following City Staff were present: 
 
Ms. Linda Castle, Development Services Department, Planning, Senior Planner 
Mr. Mike Neligh, Development Services Department, Building Permits & Inspections, Senior Plans Examiner 
Ms. Cynthia Osborn, City Attorney’s Office, Assistant City Attorney 
 

− − − − − − − − − −  
 
CHANGES TO THE AGENDA 
 
The applicant’s representative for item 3 has requested postponement to the August 10th ZBA meeting. 
 
MOTION: 
Motion made by Ms. Jorgensen, seconded by Mr. Gezelius and unanimously carried TO POSTPONE 
ZBA09-00025, 711 – 723 S. STANTON STREET TO THE AUGUST 10,  2009 ZBA MEETING. 
 
AYES: Ms. Jorgensen and Messrs. Gezelius, Aguilar, Nance, Barela, Bowling, Hernandez and Mendez 
NAYS: N/A 
NOT PRESENT FOR THE VOTE: Mr. Melendez 
 
The Motion passed. (8-0) 
 
ITEM 1: 
ZBA09-00023 2912 Royal Run Drive Juan Carlos and Maria Hernandez 
Applicants request a Special Exception under Section 2.16.050 C (Rear Yard Setback) in an R-5 zone.  This 
would permit a 15’ by 19’9” addition of which a 15’ by 15’ portion is proposed to encroach in the required rear 
yard setback.  The required front and rear yard cumulative setback total is 45’ in the R-5 (Light Density 
Residential) zone.  The applicants are requesting the Special Exception for a two-story, two bedroom, two 
bath addition that encroaches in the rear yard setback and is proposed to be located to within 10’ of the rear 
property line.  A site visit reveals that there is a gazebo in the front yard that is not permitted because 
accessory structures must be located 60’ from the front property line.  The applicants have submitted a 
revised site plan that shows the gazebo being removed.  Staff received one phone call regarding the request, 
the caller was curious about the request. 
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Ms. Castle gave a PowerPoint presentation and stated Staff recommends APPROVAL OF THE REQUEST 
FOR THE SPECIAL EXCEPTION WITH THE CONDITION THAT THE GAZEBO IS REMOVED FROM THE 
FRONT YARD. 
 
Ms. Maria Hernandez, applicant, was present and stated the gazebo has been removed. 
 
Ms. Castle explained the gazebo was discovered when Staff went to take pictures.  She noted there was no 
building permit for the gazebo.  She explained there is commercial property directly behind the applicant’s 
property and adjacent to Joe Battle Boulevard, there are no houses behind them. 
 
Chair Bowling asked if members of the audience were present to speak in favor of or in opposition to the 
application.  There being none. 
 
MOTION: 
Motion made by Mr. Nance, seconded by Mr. Hernandez TO APPROVE WITH THE CONDITION THE 
GAZEBO IS REMOVED PRIOR TO ISSUING PERMITS. 
 
AYES: Ms. Jorgensen and Messrs. Gezelius, Aguilar, Nance, Barela, Bowling, Hernandez, Mendez and 

Melendez 
NAYS: N/A 
 
The Motion passed. (9-0) 
 
 
ITEM 2: 
REVISED 
 
ZBA09-00024 11708 Casa View Drive Thomas D. Myers 
Applicant requests a Special Exception under Section 2.16.050 C (Rear Yard Setback) in an R-3 zone.  This 
would permit a 20’ by 18’ addition of which a 20’ by 15’ portion is proposed to encroach in the required rear 
yard setback.  The required front and rear yard cumulative setback total is 50’ in the R-3 (Light Density 
Residential) zone.  The applicant is requesting to add a room for a study that will encroach in the required 
rear yard setback and will be located to within 10’ of the rear yard property line.  The applicant is also 
proposing to build a carport in the west side setback to within 5’ of the side property line.  A site visit reveals 
that a storage shed has been built encroaching 5 feet into the east side yard setback.  Mr. Myers purchased 
the house in 2001 and did not build the structure; however, neither City staff nor the applicant can 
prove the storage shed was there 15 years ago in order to qualify for the Special Exception L.  The 
applicant did receive a building permit and did get the required inspections for the wall in the front yard that is 
built to 0’ of the side property line.  He has submitted a revised site plan that shows the encroaching 
structures to be demolished.  Staff has not received any phone calls regarding this case. 
 
Ms. Castle gave a PowerPoint presentation and noted STAFF RECOMMENDS APPROVAL OF THE 
REQUEST FOR THE SPECIAL EXCEPTION C WITH THE CONDITION THAT THE ENCROACHING 
STRUCTURES IN THE EAST SIDE SETBACK, INCLUDING MASONRY WALLS, BE REDUCED TO BE 
WITHIN 5’ OF THE EAST SIDE PROPERTY LINE. 
 
Ms. Castle reiterated the masonry wall was encroaching into the side yard setback. 
 
Chair Bowling asked Staff what the difference was between a masonry wall and a return rock wall to the 
house, a landscaping wall or any wall.  In his opinion a masonry wall was the same as any other wall.  He 
considered the masonry wall landscaping, separate from the home, and should not have to be removed. 
 
Ms. Castle responded the masonry wall would be permitted if it had turned in toward the house and the 
required five feet side yard setback was left as it should be.  She noted the masonry wall was not attached to 
the home and added a portion of the rock wall must be removed as it was built to the side property line.  
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Furthermore, the storage shed must be removed as it is impedes access.  Ms. Castle explained the 
proposed carport will be constructed within the buildable area; however, the required five feet setback must 
remain clear. 
 
Mr. Barela asked Staff if a special permit would be needed to build a rock wall higher than six feet. 
 
Ms. Castle responded rock walls can be built up to eight feet without having to apply for a special waiver, per 
the new Code. 
 
Mr. Neligh explained masonry walls, over six feet in height, must be engineered.  Additionally, a permit is not 
required if a wall is built entirely on the property; however, a permit is required if the wall is shared, i.e., a 
common wall. 
 
Mr. Thomas Myers, applicant, stated he had applied for and received a permit to build the masonry wall as it 
appears today.  He does not want to remove the masonry wall.  If necessary, he would remove the storage 
shed and added the masonry wall and courtyard were built with permit in 2006.  He reiterated the storage 
shed was already there when he bought the house in 2001. 
 
Ms. Castle added the 1986 aerial photo does not show a storage shed; however, the 1996 aerial photo does. 
 
Chair Bowling explained the five foot setback is necessary to prevent fire from jumping house to house.  In 
his opinion the masonry wall at the front is uniform and matches the home. 
 
Ms. Castle clarified, per the PowerPoint photos, which portion of the masonry wall must be removed and 
where the terrace wall would turn in toward the house. 
 
Mr. Neligh explained the problem is the masonry wall encroaches into the 25 foot front setback which allows 
the property owner to encroach 150 square feet into the side setback, but not over the 150 square feet.  
Normally, return walls are built behind the setback. 
 
Chair Bowling asked Staff where in the Code it states the masonry wall cannot exist. 
 
Mr. Neligh responded, per the Code, you are allowed to encroach 150 square feet if you go past the front 
and side setbacks in the front yard; additionally, per the Code, courtyards are considered that way. 
 
Mr. Aguilar wondered if Board Members could approve the request with the condition the storage shed be 
removed; however, the masonry wall could remain intact.  He added there is plenty of access on the other 
side. 
 
Ms. Castle responded if the Board can be justify such a condition as far as retaining the access to the rear 
yard. 
 
Ms. Jorgensen asked for a legal opinion regarding Mr. Aguilar’s suggestion. 
 
Ms. Osborn responded she would like to see the language in the Code. 
 
Ms. Castle explained a wall is considered a structure if it is higher than two feet. 
 
Ms. Jorgensen asked Staff what the front porch measurements were. 
 
Ms. Castle responded Staff does not have that information. 
 
1ST MOTION: 
Motion made by Ms. Jorgensen, seconded by Mr. Bowilng, to postpone the item to the next ZBA meeting so 
that Staff could get the porch measurements and find the applicable Code language.  
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No vote was taken. 
 
Chair Bowling asked if members of the audience were present to speak in favor of or in opposition to the 
application.  There being none. 
 
2ND AND FINAL MOTION: 
Motion made by Mr. Nance, seconded by Mr. Hernandez and unanimously carried TO APPROVE WITH 
THE CONDITION THE MASONRY WALL REMAINS PROVIDED THE STORAGE SHED IS REMOVED. 
 
AYES: Ms. Jorgensen and Messrs. Gezelius, Aguilar, Nance, Barela, Bowling, Hernandez, Mendez and 

Melendez 
NAYS: N/A 
 
The Motion passed. (9-0) 
 
 
ITEM 3: 
ZBA09-00025 711 – 723 S. Stanton Street River Oaks Properties, Ltd. 
Applicant requests a Special Exception under Section 2.16.050 B (Front and Side Street Yard 
Setbacks) in a C-4 zone. 
 
This would permit the existence of a building that is located to within 0’ of the front property line and to within 
0’ of the side street property line.   
 
The required front yard setback is 15’ and the required side street yard setback is 10’ in the C-4 
(Commercial/Regional Commercial Districts) zone. 
 
MOTION: 
Motion made by Ms. Jorgensen, seconded by Mr. Gezelius and unanimously carried TO POSTPONE 
ZBA09-00025, 711 – 723 S. STANTON STREET TO THE AUGUST 10TH ZBA MEETING. 
 
AYES: Ms. Jorgensen and Messrs. Gezelius, Aguilar, Nance, Barela, Bowling, Hernandez and Mendez 
NAYS: N/A 
NOT PRESENT FOR THE VOTE: Mr. Melendez 
 
The Motion passed. (8-0) 
 
Other Business: 
 
4. Approval of Minutes: June 8, 2009 
 
Chair Bowling asked Board Members if they had any corrections to the minutes for June 8, 2009. 
 
MOTION: 
Motion made by Mr. Nance, seconded by Mr. Mendez and unanimously carried to approve the June 8, 2009 
meeting minutes. 
 
AYES: Messrs. Gezelius, Aguilar, Barela, Bowling, Hernandez, Mendez and Melendez 
NAYS: N/A 
ABSTAIN: Ms. Jorgensen and Mr. Nance 
 
The Motion passed. (7-0) 
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Development Services Report: 
 
5. Discussion and action regarding optional requirements for Special Exception C (Rear Yard Setback). 
 
Prior to the meeting Staff distributed copies of proposed changes to the Special Exception C (Rear Yard 
Setback) language (attached to these minutes), Staff drafted some ideas and requested Board Members 
input. 
 
Chair Bowling suggested adding the proposed language 

• Could not be combined with the current Special Exception. 
 

He thought the following proposed requirements for the “square footage option” were too restrictive: 
• A greater minimum setback than the current 10 feet, perhaps 15 feet.  A 15 feet setback would more 

severely impact the R-3A, R-4 and R-5 districts. 
• Whatever the minimum setback, no structures attached to the house, including porches, would be 

permitted to encroach in the minimum setback. 
 
Chair Bowling opined the language for the other bullets is more restrictive; he preferred less restrictive 
language.  He was pleased there would be options, either/or but not both.  He clarified you could use the 
existing language or the proposed language “The maximum permitted square feet would be calculated by 
multiplying the 1/3 average lot width by the 3/5 required rear yard setback”.  One or the other, but not both, 
and it would be a one time Exception. 
 
Ms. Castle explained the applicant could choose the square foot option or another alternative, but not both.  
She requested applicants not be allowed to return and argue they did not get all they had asked for.  Per the 
existing Code, an applicant can come back and request additional width to the maximum width allowed 
width, which has happened on occasion. 
 
Chair Bowling concurred. 
 
Mr. Nance wondered if it would not be simpler to change the Zoning Code rather than the Special Exception 
language. 
 
Ms. Castle explained City Council would have to approve changing the Zoning Code and any changes 
recommended by the Zoning Board.   
 
Ms. Jorgensen asked what applicants request the most, one room additions or width of the home. 
 
Ms. Castle responded one room additions; Mr. Neligh added small additions are the norm. 
 
Chair Bowling noted it should all be governed by lot coverage, square footage, setbacks, etc.  He stated the 
present Special Exception did not make much sense, the Board can grant a Special Exception one way but 
not another. 
 
Mr. Neligh commented on maintaining 50 percent open area due to on-site ponding which can be 
problematic.  Additionally, most setback rules are generated by fire prevention concerns.  
 
Chair Bowling thanked Staff and added he would like to see this move forward. 
 
Mr. Nance asked if this meant the other staff suggestions would not be part of the draft ordinance such as 
the 15 foot setback.  
 
Chair Bowling noted he did not want to include the 15 foot setback nor the proposed third bullet language: 

• Whatever the minimum setback, no structures attached to the house, including porches, would be 
permitted to encroach in the minimum setback. 
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Ms. Castle clarified the Board would like to move forward, revising the Special Exception C language adding 
the square footage option. 
 
Mr. Aguilar stated he would like more time to review the options. 
 
Chair Bowling thanked Staff. 
 
Ms. Castle explained Staff would draft the ordinance language and asked Board Members to think about any 
other considerations/recommendations they would like to have included. 
 
Ms. Osborn recommended Board Members direct Staff to prepare the draft ordinance language for the 
Board’s review. 
 
MOTION: 
Motion made by Mr. Bowling, seconded by Mr. Gezelius and unanimously carried to direct Staff to prepare 
the draft ordinance language for the Board’s review. 
 
AYES: Ms. Jorgensen and Messrs. Gezelius, Aguilar, Nance, Barela, Bowling, Hernandez, Mendez and 

Melendez 
NAYS: N/A 
 
The Motion passed. (9-0) 
 

− − − − − − − − − −  
 
Prior to adjourning, Chair Bowling made comments regarding the Homebuilder’s Association concerns 
regarding new home construction qualifying for the Special Exceptions.  He said builders have wondered 
why there could not be a percentage of new construction in a particular subdivision that could qualify.  He 
noted that the ZBA had discussed this option but had ultimately decided to restrict new home construction 
altogether. 
 

− − − − − − − − − −  
 
ADJOURNMENT: 
 
MOTION: 
Motion made by Mr. Gezelius, seconded by Mr. Nance and unanimously carried to ADJOURN THE ZBA 
MEETING AT 2:29 PM 
 
AYES: Ms. Jorgensen and Messrs. Gezelius, Aguilar, Nance, Barela, Bowling, Hernandez, Mendez and 

Melendez 
NAYS: N/A 
 
The Motion passed. (9-0) 
 
 
 
 
 
 
______________________________ 
Linda Castle, Senior Planner 


