IN THE MUNICIPAL COURT OF APPEALS

OF TUE CITY OF EL PASQ, TEXAS

ALFREDO GONZALEZ &
§
Appelianl, §
§

V. & MNo. 13-MCA-2849
§
STATE OF TEXAS, §
§
Appellee. §

OPNION

Appeltant appeals his conviction in Mumicipal Court for a speeding offense. A fie of $90.00 was
assessed.

No Staterent of Facts is contained the record before this court. Section 30.0010(k) provides that a
conrt reporter is nof required to take or record estimony in a case in which neither the Defendant, G
Prosecutor, nor the Judge demands it. [n this case, no onc demanded a Courl Reparter, and it was
incumbent upon Appeliant to demand a court reporter :md 10 provide this court with a Statement of Facts

in order for this court to address the issues that he has mised on appeal relating to the sufficiency and

admissibility of the cvidence.

This court has repeatedly held that without a Statement of Facts guestions concerning the
sufficicney or admissikility of evidence cannot be addressed  Paoli v. State 83-MCA-Y8 (Mun. (L
App. 1983).

Sinee the Trial Judge is the exclusive Judge of the facts proved, the credibility of the witnesses, and
the weight to be given to their Lwstimony, this eourt has no legal authority to substitute it's udgment for
that of the Trial Court in resolving factnal disputes even when there is contlicting cvidence as was
obviously the case in this particnfar matter.

Appellant further complains aboul the radar, whether it was properly used, ur whether il ‘was

calibrated. and cites this court to a Wisconsin case which evidently held that the use of stationary radar



was questionable and therefore, as Appeliant states, “was thrawn ot by the judpe " Clearly, the
requirements of Kelly v. State, 824 8. W.2d 568, arc applicablc to the use of radar in order to establish a
proper predicate for if's admission. ‘The Texas Court of Criminal Appeals, before Kelly v. State, in
Masquelette, 579 8. W. 2 478, held the state was not required to offer expert testmony aboat the
underlyiny scientific basis of radar so long as the officer testificd he was irained both 1o operate the radar

and test it for acourncy. In Mavsonet v, State, 06-01-00024-CR, the Texarkana Court of Appcals

recognized that socicty’s widespread nse of radar deviees and cunsidering olber court's aceeptance of
radar, the underlying scienlific principals of radar are mdispuizble and valid as a matler of law. That
being said, Kelly still reguires the State (o establish thal the officers applied a valid technique and that it
was correctly applied on a particular occasion in question. Again, since there is no Statcment of Facly,
this court is unable (o review whether (bat proper prudicate was laid, and must assume that the trier of fact
properly admitted the evidence. Sce also Ochoa v, State, 994 S, W. 24. 283 (Tex. App. Fl Paso 1999)

Having found no reversible error, the judgment of the Trial Conrt is affioned.

SIGNED this .4  dayof Céveg .~ . 2003,
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JUDGMENT

This case came on o be heard on the Transeript of the Record of the Court below, the same being
considered, il is ORDERED, ADIUDGELD and DECREED by the Court that the Judgmeni be in all things
affirmed, and that 1he Appellant pay all costs in this behalf expended, and that this decision be certified

below o chservance.

SIGNED this 5 day ol ot , 2003






