IN THE MUNICIPAL COURT OF APPEALS
OF THE CITY OF EL PASO, TEXAS

SHARON DUNCAN 8
Appellant, g
vs. § No. 02-MCA-2806
STATE OF TEXAS, §
Appellee. g
OPINION

Appellant appeals her conviction in Municipal Court for failing to signal her intent to make a lane
change. A fine of $50.00 was assessed.

On appeal, Appellant contends that she complied with the applicable procedures available to her in
El Paso's Municipal Court system for requesting a court reporter. Smce 1981 when El Paso's Municipal
Courts became courts of record, an Appellant has had the right to have a court reporter present during

_ ﬂwﬁ'u'ialpmceedingssoﬂlatarecordcanbemadeofthoseproceedings for purposes of appeal. That

right has often been undermined because El Paso's Court of Record Act has always contained a provision
Mamn@mmwtmuidmmkemmdmﬁmmyhacasemmkhndﬂmmedefmdmg
the prosectitor, nor the judge demanded it. See Section 30.00130 Gov't Code. There is seldom, if ever,
mwreasmfmtheprmecuwrmthejudgetodamﬂammwmusetheyseldomhaveaneedto
appeal. At one time, the State had no right of appeal, and even now, has appeal rights only in limited
instances. Thaefme,ynually,tbemlyonethatwuldbmditﬁomamordbeingmdeofﬂw
proceedings would be the defendant who, if found guilty, could provide the Appellate Court with a record
of the proceedings. |
Therealityofthecircumscn'bedrighttoaoourtreporterisﬂmtthiscourthasheld, in too many cases
tocite,ﬂmtnothingwnspmsentedonappealbecausenoreom'dhadbwnrequﬁtedbytheAppellarnafﬂ:e

Trial Court level and none was therefore contained in the record before the court on appeal. Clearly,



quwtimsrelatingtothesufﬁciency of the evidence or it's admissibility, which make up most of the
points of error raisedbypersonsappealingﬂxeiroonvicﬁoninMunicipal Court cannot be reviewed
without a Statement of Facts. Additionally, this court has repeatedly cautioned that even if a Statement of
Facts is contained in the record, andthecourtcanrevrewquwtlons relating to the sufficiency or
aMssibﬂﬁyofwidmw,ﬁmtﬂmdownanmmﬂymeandmtapmmﬂmwaﬂmappeaL But
clearly, without a Statement of Facts, a person has little chance on appeal to prevail, and none
whatsoever, if they raise the issues that require a Statement of Facts to have a meaningful review.
Sinceﬂmeamhor of this Opinion has been in the El Paso Municipal Court system since the inception
oftheCourtofRecordstmnsformaﬁon,thiscourtcmlgivesomehistoricalperspecﬁvetotheissuethat
mayhavebeenforgottmbysomeandmverImownbyotherswhohavenotbeensointimntelyfami!iar
with that system. Initially,whenElPasoadoptedaCounowaordsystmanndompliancewithﬂle
spiritofﬂ:atact,anumberm'courtreporterswerehiredonaﬁllltimebasistobeavailableifarequwtfor
areoordwasmadecovermganmnba‘ofcmxﬂsthatwuememswmeatﬂmmne Regrettably, becal
nmstpeopleappearianicipalConrtpmseandwereunawareofﬂ:edmyxmposeduponﬂxembythe
law to request a court reporter, orevmwhatacmntreporterwasorthennportameofaStatunentof
Fac&onappeal,seldomnfev«,wasarequstforaoomtreporta‘mad& The analogy that this court has
madeﬁ'equmtlyissitm’lartothereﬁ'amwhenGodaskedNoahtobuddanArk,andasBlllCosbysaysm
his comedy routine, Noah replied, "What's an Ark?" Truly that can be said about people who find
ﬂlemselv&sinﬂleCounofRecordsystemwhodonotknowwhatacomtrepmoraStatanmtofFacts
are. Oﬁmﬁm&s,becausemostpeoplefeelﬁ\eyarei:mocent,andtheyaregoingtobefoundimocmt,
they don't ask those questions until after their conviction, and generally that is too late.
WhatﬂleCRysomdimuedwasﬂmtkeephgﬁxﬂﬁmeomMrepmtasmﬂWpaymﬂwhohad .-
tle or nothing o do was cxpensive, and it was difficult o retain court reporters who, quite fraokly, were ¢
boredbwauseﬂneirservio&swu'enotbeingutiﬁzedandﬂxerefmequit.
mmwmanmbaofdiﬁamtapmmchawhichusedpm-tﬁnemnrmwhommted

wiﬂltheCityandwhoseservimwouldbeused onlyona]imitedbasiswhenapersonrequatedaTrial



with a court reporter. mhminmatsystemwaesomeofthesmneproblemsﬂlatadstedunderthe
othersystem,becauseeventhonghpemonswerenotiﬁedthattheyhadariglﬁtohaveacourtreportﬂ‘and
were required to request a court reporter, many still didn't understand the significance of that, and
confusion abounded.

In the preseat system which utilizes an Arraigmment Court a person cited for an offense over which
the Municipal Court has jurisdiction to appear at arraignment, and if they plead guilty, that court has the
authority to accept the plea of guilty and assess a fine or refer them to a Driving Safety Course. But if the
person pleads not guilty, the case is referred to a regular Municipal Court Judge for a trial on the merits.
'I'hatsystﬂnalsorequirathepersontorequwtacomtreporterforthetrialoftheircaseatarraignmmt,
anditissupposedlynotedbyﬂleJudgeofﬂxeAmignmentCmn':,andﬂ:enplacedintotheCity’s
computer system to ensure that the forthcoming setting will be on a court reporter date. Needless to say,
occasionally, that system fails. As this case reflects, Appellant, even though she requested a court
repmter,mdedupattrialonadaywhmnocourtreporterwasavaﬂable.

Thiscourthasalwaysbeenmindﬁllofﬂ:eproblemsinherentinonruseofoourtreporters,andin
enchinstmce,whereapemonhaéaskedforacomtreporter,.butsomeoﬁxerre@sonﬂxroughnofaultof
theirown,hasnotbemabletohaveacomtreponerpmentatﬂteiru'ial,thiscourthasrevasedand
remanded those cases for re-trial. ' '

Clearly,thehwsmtsthatifarequestismadefmacmntrepm,itbecom&smandawryto
provide one, and a failure to grant that request requires reversal even in the absence in a showing of harm.
Cartwright v. State 527 SW 2d. 535 (Tex. Crim. App- 1975), Froyd v. State 628 SW 2d. 866 (Tex.
Civ. App. 1952), Gamble v. State 590 SW 2d. 507 (Tex. Civ. App. 1979)

ThereoordbeforethiscourtshowscleaﬂyﬂmtAppeﬂantrequstedacomtreporterbeforethe
Arraignment Court. However, because of a glitch in the computer system, and the failure of the clerk to
properly input that request, when she appearedforu'ialitwasanomwmt reporter da‘te, and instead of the
mﬂtabeingmabymeTﬁﬂJudgetommodawharequwgﬂ:emseproowdedmmlandshewas

convicted.



aPa2

Thiscourthasnormmcyinappxyingmeappumblelawtéﬂﬁssithsﬁmmdmmg
Appellant's conviction for the failure to comply with her request to have a court reporter present at the
trial of her case. ’I'heconcemﬂxatﬂ!iswurthasisintherelieftobegramedtoAppeﬂantmthiscaseorin
otherswlmrepersonshaverequestedacourtreporterbutonemnotprovidedtothanproperly. In cases
whmawuﬂrepmawasnaprwﬂeimecmvmummgmaaﬂym«sedmdmﬂedandﬂm
court is quite frankly, reluctant to remand this case for re-trial and force this Appellant, or any for retrial.
Butthiscourtisreluctanttoremandthiscaseforre-trialandforceAppeﬂant,oranyotherssimilarly
situated as she is, to have to go back through the time, expense, and inconvenience of going back thought
ﬂlesystemwhenitshouldhavcbemlmndledproperlyhntheﬁrstinstame. It is omch easier for the State
toreu-ythiscasethanitisforAppellanttobeﬂxrownbackintoasystemﬂmthasfailedheroncealready.
Although, this court is inclinedtorenderadecisiminAppe]lant’sfavor,itisboundbylegai precedent to
the contrary, Mm;lyrwommdsthatthepmswutmwnsndathBMwhrcasemdtheadeed
fﬁhmof&esymmmdﬁ&awmmmAppeHmMW@mhMmdmdmng
continue prosecution of this particular case..

Hmoeforth,thiscaseshotﬂdalsoputeva'yonemnoﬁoe,thatevayeﬁ'ortshouldbemadetomsute
ﬂmtsomemewhoreqmtsacoumepmerisgivenmeatuiaLaudifﬁesymfailsmrapect,mata
jmt&mmmmmmmmwmmmummﬁwmm
instead of remanded for re-trial. |

This court is fully aware that in this particular case, that the error was inadvi ertent and was not a
resultofconscimceindiﬁ'a‘unceoranhmuimaleﬁ'orttodenyAppenanthernghttohaveacburt
reputerprmttathern-ial. Fortherecord,ﬂlisoouﬂnmﬂmttheAnaignmthOMJudgedulynoted
herrequwtforaoourtreporta'ontlﬁsdocket,anditwasnmhisfwltnorﬁneregularMunicipalCourt .
JudgewhotmrddﬁscaseﬂmtaOMreporha‘wasmtmdeavaihblemApdeasshehadrequ&slsed, ¢
bntratheraninnoeentmistakeandoversightbyaclerktoinpmsuchinformaﬁon intoﬁlecmnplner
system. Although innocently done, such mistake led o a failure to provide Appellant with the right to-
havearecordofheru'ialproceedings,andﬂms,toeﬁ'eetameaningfulappealofherconviction.



Therefore,mejudgmeutoftheTria]Cmmisherebyreversedandremandedtoﬂwﬁalcwn.
SIGNED this_/ 7 _day of OZZ? , 2004.

JUDGE

JUDGMENT

This case came on to be heard, the same being considered, because it is the opinion of this Court
that there was error in the Judgmeat, it is ORDERED, ADJUDGED and DECREED by the Court that the
Judgment be in all things reversed and rendered in Appellant’s favor, and judgment of acquittal be entered

in her behalf.

| sxmms_ﬁ_&yof%__,m.



