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~ OPINION

Appellant appeals her conviction in Municipal Court for a speedmg violation. A ﬁne of
$130.00 was assessed. l

Initially, Appellant elected to take a Defensive Driving Course, which if it had been
successfully completed within 90 days, would have entitled her to a dismissal of the charge. See
Article 45.0511, Tex. Crim. Proc.

Pursuant to Section (i) of Article 45.051 1, elfed above, if the Defendant fails to present to
the Court within the 90. ‘da'ysﬂ ég [lm'form Cel:tiﬁcate of Completion of the course; then the Court
shall: (1) notify the Defendant in writing, mailed to the address on file with the Court or
appearing on the Notice to Appeaf of that failure; and (2) require the Defendant to appear at the
tilne and place stated in the Netiee to Show Cause why the evidence was not timely submitted to
the Court.

If the Defendant fails to appear at the‘ time and plaee stated in the notice under
Subsection (i), or does not show good cause for the Defendant’s failure to complete the course,
the Court shall enter an adjudication of guilt and impose sentence.

In this case, Appellant was represented before the Trial Court by an attorney. This Court

has reviewed numerous E-mall exchanges between Appellant and her attorney, and it appears
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that Appellant has had a difficult time in communicating with that attorney or his office. But
evidently, an associate of the named attorney was handling Appellant’s case, but has since left
that law office so Appellant and this Court have been unable to determine what the other
attorney did in respect to Appellant’s case. Suffice it to say, however, the record before this
Court reflects that there was a Show Cause Hearing held on April 12, 2013 and reflects that’
neither Appellant nor her attorney appeared at that hearing, The judgment of the Court entered
at the Show Cause Hearing found the Defendant failed to appear and ordered an arrest
commipnent to be issued. The Court did not enter a judgment to recover the fine and court costs
assessed.

This Court, requested the clerk to supplement the clerk’s re:cord to provide proof that the
Defendant or her attorney was notified in writing of her failure to submit proof that she had
completed the driving safety course and requiring her to appear in accordance with the terms of
the Show Cause Order. The clerk has provided this Court with a document that reflects that on

April 26, 2013 a document called “Defendant Hearing Notice” was printed and mailed to

~ Appellant and her attorney. Neither of the notices were returned to the Clerk as being

undeliverable. The clerk has also advised this Court that the notices printed represent the
Clerk’s code that the notices were mailed as required by law. If the notices had Been returned
undelivered, there would be a memo to that effect, and there is no such memo.

Appellant contends that she was never informed by her a&omey of even being granted
the right to take a driving safety course nor did she receive any notices from the clerk as to the

deadlines or the hearing on the show cause matter because she was out of country most of the

 relevant times when these events occurred. She further contends that it was not until August 19,

2013 that she was advised by the clerk’s office that she had been granted a driving safety course
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in lieu of prosecution, and she immediately took action to file the present appeal, took the
driving course online, and submitted the Uniform Certificate of Completion to the Trial Court
and to this Court (see attached).

| On appéal, Appellant’s primary contention is that she was denied effective assistance of
counsel, and although she never received the Notice of the Show Cause Hearing, when she did
learn of her obligation to complete the driving safety course she did so promptly and' timely.
However, when Appellant failed to appear at the Show Cause Heaging, the Court did not enter an
adjudication of guilt and impose sentence, but rather ordered an arrest commitment be issued.
This Court has no fouqd authority for the Trial Court to issue an arrest commitment for failure to
appeér at the Show Cause Hearing. Subsequently, a warrant was issued and her attorney,
without her approval or authorization, agreed to a payment plan in order to get the warrant
withdrawn.

Appellant raises a claim of ineffective assistance of counsel by alleging that her attorney
failed to notify her of being granted the right to take a Driver’s Safety Course, failed to notify
her of the Show Cause Hearing, nor had the authority to enter into a payment plan to get the
issued warrant recalled.

In assessing claims of ineffectivé assistance of counsel, the Supreme Court of the United
States in Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed. 2d 674 (1984) held
that legal representation violates the Sixth Amendment if it falls “below an objective standard of |
reasonableness,” as indicated by “prevailing professional norms,” and the Defendant suffers
prejudice as a result. The Court ﬁirther held that this standard, provided sufficient guidance for
resolving virtually all claims of ineffective assistance, even though their particular circumstances
will differ. That standard has been adopted by Texas in Hernandez v. State, 726 SW2d 53 (Tex.

Crim. App. -1986).
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Judicial scrutiny of counsel’s performance is highly differential and involves a strong
presumption that counsel’s conduct falls within a wide range of reasonable professional
assistance. Generally, for an appellate court to find that counsel’s performance was deficient,
such deficiency must bé affirmatively deménstrated by the trial record and the Defendant must
produce evidence sufficient to overcome the presumption that the challenged action of the
attorney was sound trial strategy. It is only when there appears to be no plausible basis for
counsel’s actions that the Court will inquire into counsel’s trial techmques While a single error
will not typlcally result in a finding of ineffective ass1stance of counsel, it is possible that a
single egregious error of omission or commission by Appellant’s counsel constitutes ineffective
assistance. Villav. State, No. PD 0792-1 (Tex.Cfim. App. 2013).

That being said, clearly an attorney who represents someone before the Trial Court ona

traffic citation, appears on their behalf, obtains a referral to take a driving safety course in lieu of

prosecution for his client, has a duty to inform the client of such result and has a continuing
responsibility to appear and represent that client at any subsequent Show Cause Hearings.
Having failed to do so this Court finds the Appellant received ineffective assistance of counsel
and that she was prejudiced by her attorney’s failure to adequately represent her in these
proceedings. |

Therefore, fo; the reasons stated above, this Court reverses this matter and rémands it to
the Trial Court for further consideration of the issues presented, as well as whether the Trial
Court will be willing to belatedly accept Appellant’s satisfaction and completion of the driving

safety course in lieu of prosecution and dismiss the case
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SIGNED thisﬂday of (/i etdNe 2014,

. mes, Jr., Judge
E1 Paso Municipal Court of Appeal

JUDGEMENT

This case came on to be heard on the Transcript of the Record of the Court below, the

same being considered, it is ORDERED, ADJUDGED and DECREED by the Court that the case
is reversed and remanded.

MD

SIGNED this 1’ “day of

—

@QOZMZW Qp

OdelI S. Holmes, Jr., Judge
El Paso Municipal Court of Appeals
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