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MEMORANDUM 
 
 
To: Laura Gordon 

From: Erich Birch 

Date: January 9, 2013 

Re: Asarco Custodial Trust Funds and Asarco Smokestack 
 
This memo is to respond to questions raised by the City of El Paso (“City”) related to the 
authority of the Custodial Trustee (“Trustee”) to use Texas Custodial Trust (“Trust”) funds for 
the purpose of preserving the tall Asarco smokestack (“stack”).   
 
Questions & Short Answers : 
 
1. Does the Trustee have the authority to convey at no cost, i.e., donate, the stack to another 

owner, e.g., the City or a non-profit organization formed for the purpose of preserving the 
stack? 

Short answer: 

The Trust does not appear to prohibit donation of the stack, if the donation will advance the 
objectives of the Trust.  However, the proposed donation would be evaluated in light of other 
competing interests of the Trust, and requires approval of TCEQ and EPA.  
 

2. Is it permissible to use Trust funds to repair and restore the stack, e.g., to put the stack in 
sound structural condition prior to conveying the stack to another owner? 

Short answer: 

The Trust does not appear to prohibit the use of Trust funds to repair or restore the stack, if 
these efforts will advance the objectives of the Trust.  However, the proposed expenditures 
would be critically evaluated under at least three different levels of review. 
 

3. Does the Trustee have the ability to lease the stack to a governmental body or non-profit 
organization for a nominal rate? 

Short answer: 

The Trust does not appear to prohibit leasing the stack to a governmental body or a non-
profit organization at a nominal rate, if this advances the objectives of the Trust.  However, 
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the proposed lease arrangement and rate would be evaluated in light of other competing 
interests of the Trust, and requires approval of TCEQ and EPA.   

 
Brief Background: 
 
Pursuant to a 2009 Consent Decree and Settlement Agreement1

 

 (“Consent Decree”) between the 
Environmental Protection Agency (“EPA”), the Texas Commission on Environmental Quality 
("TCEQ"), and Asarco, LLC (“Asarco”), the property and assets associated with the Asarco El 
Paso smelter were placed into a Trust under the control of a Trustee.  The Trust was created 
pursuant to the Consent Decree as the vehicle for holding the smelter assets and the $52 million 
in cash contributed to the Trust for the purpose of remediating the contamination at the site.  The 
Trust agreement states the purposes of the trust and provides direction to the Trustee on use of 
the Trust funds. 

The Trust assets include the tall stack located on the Asarco site, which is a prominently visible 
and recognized structure in El Paso.  Some believe the 828 foot tall stack should be preserved as 
an icon of El Paso history.  However, repair and maintenance of the stack will cost money, and 
the question arises whether Trust funds can be used for this purpose.  There is also the question 
of whether the Trustee can convey or lease the stack at no cost or at a nominal cost to another 
entity, e.g., the City or a non-profit organization founded to preserve the stacks. 
 
Questions & Discussion: 
 
1. Does the Trustee have the authority to convey at no cost, i.e., donate, the stack to another 

owner, e.g., the City or a non-profit organization formed for the purpose of preserving the 
stack? 

 
Although the obvious and immediate objective of the Asarco Trust is to deal with 
contamination at the smelter site, the ultimate purpose of the Trust is to finally transfer 
ownership of the remediated property assets to others.  Section IV, paragraph 11.b of the 
Consent Decree identifies the purpose of the Trust as: 

 
The purpose of the Custodial Trust will be to own the EI Paso Designated 
Property and the Amarillo Designated Property, carry out administrative and 
property management functions related to such properties, conduct, manage, 
and/or fund implementation of future Environmental Actions with respect to 
such properties, and ultimately to sell, transfer, or otherwise dispose of all or 

                                            
1  Attached to this memo is a copy of the Consent Decree and Settlement Agreement Establishing a Custodial 

Trust for the Owned Smelter Site in El Paso, Texas and the Owned Zinc Smelter Site in Amarillo, Texas, 
executed March 19, 2009, which includes a copy of the Consent Decree and Texas Environmental Custodial 
Trust Agreement, aka Texas Custodial Trust.  The copy of the Texas Custodial Trust upon which this memo 
is partially based is the copy attached to the Consent Decree. This copy of the Texas Custodial Trust is 
unsigned since it was prepared prior to the actual selection of the Trustee.  Section IV, paragraph 11.c, of the 
Consent Decree requires that the executed Trust agreement be substantially in the form of this copy; however, 
a fully executed copy of the Trust should be reviewed to confirm that it is substantively the same as the 
Consent Decree copy. 
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part of such properties, if possible.  With respect to the EI Paso Smelter Site, 
the purposes of this Texas Custodial Trust further include: 1) addressing 
contamination (including without limitation Hazardous Substances) on and in 
the structures, soils, surface water, and groundwater at such site; and 2) 
remediating such site to standards that are protective of human health and the 
environment with the oversight of the TCEQ.  [emphasis added] 

 
Under the above paragraph the Trustee is authorized to sell the properties, but he also has the 
authority to “transfer” or “otherwise dispose” of the properties.  There does not appear to be 
a requirement that the Trustee receive value for the properties, and he may therefore donate a 
property where appropriate.  However, the donation must also be considered in light of the 
fiduciary responsibilities to the beneficiaries of the Trust, as explained further below.  In 
other words, the Trustee would have to be convinced that donating the stack is consistent 
with the purposes of the Trust and is in the best interest of the beneficiaries. 
     
Interestingly, the Consent Decree states that its purpose is to sell, transfer, or otherwise 
dispose of property “if possible.”  This clearly anticipates that it might not be possible to 
even give away certain of the smelter properties.  This is more likely if the potential liability 
of owning a property or asset exceeds its value, e.g., due to residual contamination or long-
term monitoring or maintenance requirements.  The stack could be considered to fall into this 
category of property, since there will be long-term maintenance responsibilities and potential 
liability attached to ownership of the stack.  As relayed in various news media reports, when 
asked about preserving the stack the Trustee has relayed his concerns about the cost and 
liability associated with the stack and said he would require that the Trust be indemnified by 
any new owner of the stack.  The benefit to the Trust of donating the stack under this 
scenario could therefore be offset by the risks associated with having a perceived liability 
remaining on the property, even with an indemnification from a new owner. 
 
Like the Consent Decree, the Trust also states that the ultimate goal is the eventual 
disposition of the Trust assets: 

 
WHEREAS, in accordance with Article IV of the Settlement Agreement, the 
Texas Custodial Trust is established for the purposes of (a) owning the 
Designated Properties and carrying out administrative and property 
management functions related to the Designated Properties, (b) conducting, 
managing, and/or funding the implementation of future Environmental 
Actions with respect to the Designated Properties, and (c) selling, transferring 
or otherwise disposing of the Designated Properties; [emphasis added] 

 
The Trust assets are identified in the Trust agreement as “Designated Properties,” and 
described in real property terms.  However, the Trust also owns all fixtures, improvements, 
and equipment transferred to the Trust along with the property, e.g., the stack.  If the Trustee 
transfers ownership of the stack, it is unknown whether the real property on which the stack 
is located would be included in the transfer.  As noted below, the Trustee must obtain the 
approval of both TCEQ and EPA prior to sale or other disposition of the properties.   
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To summarize, the Trust does not appear to prohibit donation of the stack, if the donation 
will advance the objectives of the Trust.  However, the proposed donation would be 
evaluated in light of other competing interests of the Trust, and requires approval of TCEQ 
and EPA.  

 
2. Is it permissible to use Trust funds to repair and restore the stack, e.g., to put the stack in 

sound structural condition prior to conveying the stack to another owner? 
 

Section IV, paragraph 12 of the Consent Decree requires the creation of a separate Trust 
account to provide payment of future Environmental Actions and real estate taxes, insurance, 
and other administrative costs of the Trust.  The Consent Decree and the Trust define 
“Environmental Actions” as follows:   
 

"Environmental Actions" shall mean any response, removal, investigation, 
remediation, reclamation, closure, post-closure, corrective actions, 
institutional controls, and operation and maintenance activities selected and 
approved by the TCEQ with respect to the Texas Designated Properties.  

 
Whether or not the Trust funds can be used to restore or maintain the stacks will therefore 
first turn on whether these actions can be described as expenditures on an authorized 
Environmental Action at the Texas Designated Properties.  Neither the Consent Decree nor 
the Trust define the terms used in the definition of Environmental Actions.  Clearly many of 
the terms used, such as “removal,” “remediation,” etc., are defined in various environmental 
laws and/or have acquired usage as terms of art in the industry,  However, these terms also 
have common every-day usages that are not so limited.  The Trust does not appear to restrict 
the definition of these terms.  Further, since the Trust is intended to dispose of all assets 
associated with the Asarco site any attempt to restrict the definitions of the above terms to 
strictly environmental usages might hinder the Trustee’s ability to use Trust funds to address 
and dispose of other Trust assets.   
 
In addition to the instructions contained in the Trust itself, the Trustee would also be 
expected to adhere to the fiduciary duties generally required of trustees.  A fiduciary 
relationship exists between a trustee and the trust beneficiary, and the trustee must not breach 
or violate this relationship. A trustee owes a trust beneficiary an unwavering duty of good 
faith, fair dealing, loyalty and fidelity over the trust's affairs and its corpus.2

 

  The Trustee 
should therefore be expected to exercise his discretion in using Trust funds for any particular 
proposed purpose as balanced against other competing potential uses of the funds, all the 
while keeping in mind the overall objectives of the Trust and the total funds available.   

Finally, TCEQ and EPA, as the beneficiaries of the Trust, also have an oversight role in the 
use of Trust funds.  Prior to the expenditure of funds the EPA must be consulted, whereas 
TCEQ must actually give its approval.  The language in the Trust indicates that an action 

                                            
2 Ames v. Ames, 757 S.W.2d 468, 476 (Tex.App.—Beaumont 1988), aff'd and modified, 776 S.W.2d 154 
(Tex.1989), cert. denied, 494 U.S. 1080, 110 S.Ct. 1809, 108 L.Ed.2d 939 (1990). 
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must be “selected and approved” by the TCEQ, suggesting an affirmative action on the part 
of TCEQ in deciding which proposed activities will actually be approved. 
 
The decision on whether funds may be expended on stack restoration therefore requires at 
least three levels of review and could be described as a three step process.  First, the 
expenditures must be for “any response, removal, investigation, remediation, reclamation, 
closure, post-closure, corrective actions, institutional controls, and operation and 
maintenance activities.”  Second, the Trustee must evaluate whether the expenditures are an 
appropriate use of the Trust funds in light of his fiduciary duty to the Trust beneficiaries.  
Third, the proposed activity must be presented to TCEQ for approval, and, after consultation 
with EPA, TCEQ must then approve the activity.   
 
The three step review process may be demonstrated by examining some of the proposed 
expenditures for the stack.  The “Recasting the Smelter” website has information on the on-
going remediation activities at the Asarco site, including information on the stack.  The 
website includes an October 19, 2012 “condition assessment” report on the 828 foot tall stack 
prepared for the Save the Stacks Group by Industrial Access by Chimney Solutions.  The 
report includes the following “recommendations for the maintenance and repair of the 828’ 
Concrete Stack:” 
 
- Remove existing Cap and Structural Steel. Install New Custom Cap. 
- Replace Sections of LPS that are Heavily corroded or broken. 
- Tool Clean Ladder System.  Replace & Repair Damaged Sections of the Ladder System 

and Anchor Points.  Apply Tnemec Primer and 2 Coats of Tnemec Coating to Ladder 
System. 

- Strip and Tool Clean Exterior Concrete WindScreen.  Hydroblast Concrete Windscreen 
- Inject Concrete Epoxy to Cracking and Spalling sections as needed.  Apply Tnemec 

Primer and 2 Coats of Tnemec Coating to Concrete Windscreen, 
- Tool Clean Personnel Platforms and Safety Rails.  Apply Tnemec Primer and 2 Coats of 

Tnemec Coating to Steel Structures. 
- Repair/Replace AWS Electrical Conduit and Wiring in Damaged areas of Corrosion 
- Lower interior liner to level of outside wind screen. 
- Prepare and Carbon fiber Wrap top 40’ of stack 
 

Although there are clearly differing views about the need and/or adequacy of these proposed 
recommendations, this list nevertheless identifies expenses that might be submitted for 
payment by the Trust fund.  Under the three step review, first the Trustee would need to 
determine if these activities are “response, removal, investigation, remediation, reclamation, 
closure, post-closure, corrective actions, institutional controls, and operation and 
maintenance activities.”  Arguably, restoration of the stack could be in “response” to the 
contamination on the stack and “reclamation” of the stack could be a form of “remediation.” 
So the expenditures might be considered as allowable under the Trust.   
 
In the second step the Trustee would evaluate whether the expenditure is an appropriate use 
of the Trust funds in light of his fiduciary duty to the Trust beneficiaries.  Arguably, by 
restoring the stack the Trustee might then avoid the expense of demolition, removal, and 



January 9, 2013 
Page 6 of 7 
 
 

disposal of the stack.  Also, if the stack is viewed as an icon of El Paso’s history perhaps the 
value of the surrounding property might increase, therefore raising the value of the Asarco 
property and demanding a higher price and add value to the Trust.  In addition, perhaps the 
remediated and restored stack could then be donated to another owner and maintenance of 
the stack would no longer be a burden of the Trust.  However, the Trustee would need to 
balance this potential added value benefit against other issues that might adversely impact the 
Trust assets.  The Trustee has already identified several potentially adverse issues through the 
news media, including concerns that the actual cost to repair the stacks may be higher than 
estimated, that the costs for long-term maintenance of the stacks may exceed available funds, 
and that the Trust would continue to represent a potential liability and indemnification would 
be required from any new owner.  Further, the Trustee would need to evaluate whether the 
risks and potential liability of the stacks could have a negative impact on the surrounding 
property, causing a reduction in the value of the Asarco property resulting in a lower price 
and loss value to the Trust.  The Trustee would therefore need to decide in the balance if 
restoration of the stacks would be a prudent use of Trust funds.   
 
Finally, in the third step the proposed expenditures would need to be presented to TCEQ for 
approval and consultation with EPA.  As the beneficiaries of the Trust, TCEQ and EPA 
would thus have to be convinced that restoring the stacks would be a prudent use of the Trust 
funds, and the TCEQ would need to affirmatively approve the restoration activity.  
 
To summarize, the Trust does not appear to prohibit the use of Trust funds to repair or restore 
the stack, if these efforts will advance the objectives of the Trust.  However, the proposed 
expenditures would be critically evaluated under at least three different levels of review.  

 
3. Does the Trustee have the ability to lease the stack to a governmental body or non-profit 

organization for a nominal rate? 
 

As noted above in response to the first question, the Trustee is authorized to sell, transfer, or 
otherwise dispose of the properties.  In addition, the Consent Decree also specifically 
anticipates that leasing might be a desired option.  Section IV, paragraph 17, of the Consent 
Decree provides the following: 

 
The Custodial Trustee may at any time seek the approval of US EPA and the 
TCEQ for the sale or lease or other disposition of all or part of the Texas 
Designated Properties. In the event of any approved sale or lease or other 
disposition under this Paragraph, any net proceeds from the sale or lease or 
other disposition shall be paid to the Custodial Trust. [emphasis added] 

 
As with the sale or other transfer of property, an agreement to lease any of the properties will 
require the approval of both TCEQ and the EPA.  As beneficiaries of the trust, both of these 
regulatory agencies would have to be convinced that the stack should be leased to the City or 
a non-profit group. 
 
As noted above, the Trustee has relayed his concerns about the cost and liability associated 
with the stack, and said he would require that the Trust be indemnified by any new owner of 
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the stack.  The Trustee would likely have the same reservations about leasing the stack, and 
any benefit to the Trust could be offset by the risks associated with having a perceived 
liability remaining on the property, especially one still owned by the Trust. 
 
To summarize, the Trust does not appear to prohibit leasing the stack to a governmental body 
or a non-profit organization at a nominal rate, if this advances the objectives of the Trust.  
However, the proposed lease arrangement would be evaluated in light of other competing 
interests of the Trust.   

 
Notices to the City of El Paso  
 
The Trust also contains deference to the City of El Paso prior to the expenditure of funds on 
Environmental Actions and on the transfer of Designated Properties.  The City may propose 
its own plan regarding the disposition of the smelter site, and it may provide input on 
Environmental Actions to the Trustee, TCEQ or EPA.  The City must be provided with 45 
days notice prior to the proposed sale or disposition of any or all of the properties.  There is 
no requirement for the Trustee, TCEQ or EPA to follow the City’s input or accept its 
proposed plan. 
 

 










