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TO: Mayor and Council
FROM: Susie Byrd, City Representative, District #2
DATE: March 10, 2008
RE: Agenda Item Backup Memo

Dear Mayor and Council:
On the March 18, 2008 agenda, | have posted the following item:

Discussion and action on authorizing the City Manager to apply as a third-party administrator for the Texas
Commission on Environmental Quality's Supplemental Environmental Program (SEP).

| am been researching additional revenues that might be available for environmental projects. When we were in
Austin for the TCEQ hearing on ASARCO, | met with staff at TCEQ to learn more about their Supplemental
Environmental Program (SEP). | am requesting that the City Council support me in authorizing the City Manager to
apply as a third-party administrator for TCEQ's SEPs program.

When a company or person violates a TCEQ regulation, they are cited and fined. The fine goes back into the TCEQ's
general fund. The SEP program puts those dollars to work in El Paso instead of putting them back into TCEQ's
general fund. If a violator chooses to pursue the SEP program rather than just pay the fine to the TCEQ, they would
give the money to the third party administrator and the administrator would put those funds towards a program that
would be beneficial to the environment and would match the environmental media of the violation (For example, to
address a wastewater discharge violation, you would focus on improving water quality.)

| think this would be a beneficial source of revenue to address environmental issues in El Paso. From September 1 to
November 30, 2007, TCEQ found four companies in violation of their regulations and fined them a total of $17,485.
We could use that money in El Paso towards clean up projects, air projects, water projects and health projects if the
companies choose to participate in the SEP program.

The following considerations should be made in evaluating whether to apply as a third-party administrator:

e What programs should we ask for pre-authorization for? There should probably be a couple of programs in
each environmental media category (illegal dumping, air quality, etc.) Perhaps staff could evaluate the
programs that they can't do for lack of funding and propose those to the Environmental, Health and Public
Safety Legislative Review Committee.
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¢ What additional staff time would be required to become a third-party administrator? From speaking with
TCEQ staff, they said that for the program to be successful it usually requires some outreach to the
business community to let them know that they can use the SEP program instead of paying the fine to the
TCEQ and quarterly reporting.

For your consideration, | have enclosed the following documents to help you in evaluating whether or not to support
this:
e Supplemental Environmental Projects (SEPS), Putting Fines to Work Closer to Home (a brochure produced
by TCEQ)
Information about how to be come a third-party administrator
e Pre-approved SEPs (a listing of projects that other cities and entities have applied to be third party
administrators for)

Thank you for your consideration.

Sincerely,

Susie Byrd
City Council Representative, District 2

CC: Joyce Wilson, City Manager
Charlie McNabb, City Attorney
Katherine Palafox
Ellen Smyth
Dr. Robert Galvan
Ed Archuleta
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TEXAS COMMISSION ON

ENVI

RONMENTAL QUALITY

SUPPLEMENTAL ENVIRONMENTAL
PROJECTS (SEPS]

PUTTING FINES TO WORK CLOSER TO HOME

INTRODUCTION

When your plant or facility is found to be in violation of cer-
tain environmental regulations, you may be assessed a monetary
penaity, or fine. This fine is paid to the stat neral Revenue
Fund and is not directly applied to mediation.
But another option‘under state law allows yoli to put your fine to
work closer to-home and help improve the environmental quality
of your region. This option is called a Supplemental Environmen-
tal Project.

\Whats a Supplemental -.
Environmental Project?

A Supplemental Environmental Project, or SEP allows you
to fully comply with the enforcement process while voluntanly
taking a positive step toward enhanced protectlon and i improve-
ment of the Texas envirohment. If a SEPis approved, an alleged
violator, or respondent rmay offset a portlon of an agsessed mon-
" etary penalty by takmg on an environmental-enhancement project
“or contributing t6 an existing ‘environmental Aprolect in, or near,

the community where the violation occurred. °

“Under Texas law, the Texas Commission on Environmental

Quality (TCEQ) may consider your willingness to contribute to a
SEP in'the settlement of enforcement actions. So, early in the
enforcement process, you may discuss the possibility of invest-
ing in a project that improves the environment—a Supplemental
Environmental Project.

SEPs can include a wide range of, actions'that protect or
improve the environment in or near the community where an
environmental violation took place. The use of SEPs advances
the goals of clean air, water, and soil throughout Texas and en-
hances the environment in communmes affected by environ-
mental violations.

This publication amends and replaces the previous edition,
Use of Supplemental Environmental Projects (RG-367, October
2002). This publication does not create any rights on behalf of
alleged violators or other parties involved in the  development of
environmental projects. The approval of any particular proposed
agreed order, or SEP, or related conditions is wholly subject to
the discretion of the TCEQ commissioners.

y PDF versnon (May 2006)

Gl-352 ( formerly RG-36 )

Who’s Ellglble to Undertake a SEP?

The TCEQ encourages all respondents to consider under-
taklng a SEP. However, the TCEQ must ‘evaluate each case indi-
vidually to determine whether a SEP is appropriate in that in-
stance. In its evaluation process the TCEQ may consider the
respondent’s history of completlng SEPs The TCEQ may also
consider other factors, such as the respondents good -faith par-
ticipation in the settlement of the enforcement action, and the
respondent’s degree of culpablltty for the violations at issue.

. In each case, the TCEQ tries to bring the enforcement pro-
cess toa conclusron as soon as reasonably posscble while: still
prowdlng the respondent an opportunity to doa SEP. In order to
be considered for a SEP, within 30 days after the exit interview
that concludes an investigation, a _respondent must declare in-
tent to undertake a SEP. For the SEP approval process to be
completed, the respondent must resolve any dispute concerning
the amount of the proposed monetary penalty and be wﬂllng to
sign an agreed order. . ... .. y

Opportunities for publlc comment are avallable durlng the
enforcement process

WHAT MAKES FOR :
AN ACCEPTABLE SEP"

In order to be considered acceptable as a Supplemental
Environmental Prolect a project must lnclude several key ele-
ments, as follows.

Three Principal Criteria:
The Project Must . . .

There are three principal criteria that the TCEQ uses to as-
sess the validity of a SEP proposal. To adequately meet the
agency’s standards, the project must . ..

Be Environmentally Beneficial

The project should improve and protect the environment and
reduce environmental risks to the publlc Projects that are di-
rectly beneficial to the environment are preferred. Projects that
have only an indirect benefit to the enwronment may be accept-
able, but—if approved—the amount of the penalty that may be

The TCEQ is an equal opportunity/affirmative action employer. The agency does not allow discrimination: on the basis of race, color, religion, national origin, sex, disability, age, sexual orientation or veteran status,




offset by the project would be limited to a smaller portion than is
allowed with a project that directly benefits the environment. An
example of a directly beneficial project is the cleanup of an illegal
dump site. An example of an indirectly beneficial project is an
environmental research projéct conducted to develop new tech-
niques to control pollution.

If the proposed project would provide some direct benefit to
you, the respondent, the project may not be approvable or it may
only allow limited portions of the penalty amount to be offset by
the project. .

' Be Done as a Result of a Settlement
" The project must follow, not precede, an enforcement ac-
tion. You cannot receive SEP credit for a project that you have
already completed, or already included in your budget, or already
committed to undertake. For example, a city could not offset a
penalty amount with a household hazardous waste (HHW) project,
" if it had previously committed to implement such a project or re-
ceived grant funds to implement one. However, if that same city
proposed to expand the HHW project beyond its previous com-
mitments, then the project may be appropriate.

' Go Beyond What Is Required for Compliance
A SEF_’ must directly or indirectly benefit the environment
above and beyond legal compliance requirements. If federal, state,
or local law requires you to carry out the project being proposed,
the project cannot qualify as a SEP. Nor can you use a SEP to fix
the‘problems'th'at are the basis of the enforcement action taken
against you by the TCEQ.

Other Factors Considered

The TCEQ will also consider the following three questions
when determining whether to approve a SEP (and whether to
allow a dollar-for-dollar offset).

W Does the project meet state, regional, or community
environmental priorities?

W Will the project be done in or near the community where
the violation occurred? The agency gives preference to
SEPs that benefit the same community where the violation
occurred. In addition to SEPs performed within the
immediate geographic locale of the violation, a project
benefiting the same community may include one that
provides an environmental enhancement to the same
watershed or nonattainment area where the violation
occurred.

W Does the project match the environmental media of the

. violation? The agency gives preference to SEPs that
involve the same environmental media (air, water, or
waste) as the alleged violation. For example, to address a

. wastewater discharge violation, you might focus on
improving water quality, perhaps by extending wastewater
treatment services to low-income families who do not have
such service.

The agency cannot approve projects that are neessary:to
return the respondent to compliance, but otherwise it has broad
discretion in its implementation of the SEP program.

Exceptions to SEP Policy

In limited circumstances, the TCEQ’s executive director may

" make an exception to the agency’s SEP policy if there is an ex-

traordinary benefit to human health or the environment that out-
weighs the considerations used in developing this policy. Such
cases will be evaluated on an individual basis and must directly
benefit the individuals, community, or area potentially or actually
affected by the violations, or otherwise address environmental
priorities of the state, region, or community. Any exception to the
policy must ultimately be approved by the TCEQ commissioners
before the project can be implemented.

WHAT ARE THE

BASIC TYPES OF SEPS?

There are two basic “types” of SEPs: pre-approved SEPs
and custom SEPs. Opting for a pre-approved SEP makes the
individual proposal process simpler, and therefore likely to take
less time. Opting for a custom SEP, although making the pro-
posal process more complex, provides a respondent with a unique
opportunity to construct a project tailored to the respondent's ca-

pabilities and the community’s environmental heeds.

Pre-approved SEPs

The TCEQ maintains a list of pre-approved Supplemental
Environmental Projects. These are generally limited to direct-ben-
efit projects. They're fully designed and ready to be implemented,
or already in progress. You can find a list of these pre-approved
SEPs on the TCEQ Web site, at www.tceq.state.tx.us. Or you
can ask your enforcement coordinator for a list of pre-approved
projects available in your area. . v

Most of these pre-approved SEPs are meant to be imple-
mented by third parties, but some are meant to be implemented
by individual respondents.

Third-Party-Operated

The TCEQ has agreements with a number of nonprofit and
governmental organizations to conduct fully developed environ-
mental-enhancement projects that have been approved as SEPs
and that are on our list of pre-approved projects. You can make a
cash contribution toward one of these pre-approved SEPs that
are performed by another entity. This would be a “third party” pre-
approved SEP.

Respondent-Operated

. Alternatively, you can opt to take on a pre-approved SEP on
your own. The TCEQ maintains a list of fully developed environ-
mental-enhancement projects that have already been approved
as SEPs, and that can be implemented by a respondent. This
would be a “respondent operated” pre-approved SEP.



- Custom SEPs

Yet'another option would be to undertake a custom Supple-
mental -Environmental Project—one you design, propose; and
implement. A custom SEP must have a significant, enduring, and
quantifiable environmental benefit, which must be described in
detail in a‘proposal. Please see page 6 for a description of the

proposal process

WHERE CAN A
SEP BE LOCATED?

The location of a proposed SEP is an important factor in its
feasibility and approvablllty. There are_several considerations to

keep in mrnd

General Rule
The agency gives preference to SEPs that benefit the same

community. where the violation ocCurred, including projects'that
provide environmental enhancement to the same watershed: or
_nonattainment area where the vrolatlon occurred But a SEP can-
Rnot generally be located ‘on-site”—at the actual stte of the facility
_fthat commltted the violations. Also, a SEP cannot generally be
located outside the state.

, Specral Cases

. ere are some exceptlons to the pollcres that prohrbit lo-
' atmg a SEP on the site of the respondent’s facility, or outside
the states borders. These exceptlons are descnbed below.

On-site SEPs i
On-site SEPs are SEPs that are perfo " edvat the same site
or facrlrty where the violations occurred. ‘As mentroned above,
' on—srte SEPs are generally not approvable. However there are
three exceptlons 1o this rule, so long as the SEP is not necessary
to bring the respondent rnto compliance with environmental laws
and is ot necessary to remediate the environmental harm caused

A :Cltles Tcountres, or governmental entities may perform a
‘ f‘VSE: wrthm/thelr jurisdiction.

- B . Nonprofit organizations under enforcement may also be
.....eligible to perform a SEP on-site when the benefit to the
environment far outweighs the benefit to the nonprofit

organization.
B An on-sité SEP might be approvable if the:project would make
.. the respondent eligible for a Proposition 2 tax exemption
-.and the respondent does not apply for this tax exemption.

Transboundary SEPs

There are'many border communities in Texas that are af-
fected by the same water-quality and air-quality conditions as
their sister cities in Mexico. In light of this fact, the Texas Legisla-
ture has given the TCEQ the authority to consider for approval
some projects that operate across the international boundary with
Mexico. In limited circumstances, therefore, a resporident may

propose to undertake a project on the Mexican side of the bor-
der, if that project would also benefit the environment on the Texas

side of-the border.
" If:you wish to propose a transboundary SEP, there are addi-

.. tional-factors that the TCEQ must consider before approving the
‘project:

W The project cannot benefit a Mexican city at the expense
* Tofits Texas sister city.

I "The p pro;ect must address a problem of strong concern to

Texans.

B The project should directly benefit the border environment.

M There must be an existing infrastructure through which the
project can be accomplished.

B There must be channels for international communication
about the project.

W The project goals should be capable of quick realization.
The respondent must assurne direct responsibility for
oversight and implementation of the project.

For more information on‘the acceptability of transboundary
SEPS, ;please call a SEP staff person, at 512/239-4000.

HOW DOES IT Al.l. WORK,

‘lN TERMS OF MONEY’

n ‘}t' comes to the percentage of a penalty that can be
hrough a SEP there is a set of formulas in place. Which

, formula is applled ina specmc case depends prmcrpally on the

pr01ect will provrde the envrronment—that is, on

‘whether the project is considered a cllrect benefit pro;ect an in-
" direct-benefit prolect or a mixed-benefit pro;ect Another factor

that comes into play in the case of direct-benefit prolects is the
nature of the respondent organization.

Direct-Benefit SEPs

Governments and not-for-profit organizations may offset up
tovloo' percent of the penalty by performing a direct-benefit, me-
dia-specific SEP. The offset for a direct-benefit project that does
not involve the same media as that of the violation will be deter-
mined based on how the project addresses state, regional, or
community environmental prio_r[ties'.

For-profit businesses may otfset only up to 50 percent of
their penalty with a direct—beneﬁt project. On a case-by-case ba-
sls; rhowe\'/er, the executive director May approve a higher offset
percentage for a business proposing a SEP, based on the project’s
significant relationship t6 the affected community or the project’s
extraordinary opportunity for environmental enhancement.

A direct-benefit SEP is one that directly benefits the envi-

ronment. It should provide significant, immediate, and enduring

enhancements to the quality of the environment, or prevent or
reduce further environmental degradation. The environmental
benefits of direct-benefit projects should be readily quantifiable.

General examples of direct-benefit projects include environ-
mental restoration projects, projects to fund public works for a



neighboring municipality or county to benefit the environment in
a way that is beyond ordinary compliance with the law, and
projects to clean up illegal municipal and industrial dump-sites.

Potential direct-benefit projects include the removal of ex-
otic invasive species from an affected habitat; the installation and
maintenance of air or water monitors compatible with the agency'’s
Environmental Monitoring and Response System (EMRS) initia-
tive; the removal of abandoned underground storage tanks and
the completion of associated soil remediation; off-site pollution-
prevention projects; the conversion of gasoline-powered equip-
ment used by local governments or school districts to alterna-
tive-powered, low-emission equipment; and the collecting of com-
munity household hazardous waste.

A project is media specific when it pertains to the same en-
vironmental media (air, water, or waste) as the violation. For ex-
ample, a respondent in a case involving a wastewater discharge
violation could undertake a SEP that would extend wastewater
treatment services to a low-income community that lacks this
service.

Indirect-Benefit SEPs
Projects that indirectly benefit the environment can only off-
set up to 33 percent of any regulated entity’s penalty.

" Anindirect-benefit SEP is one that does not have an imme-
diate effect of improving the environment. General examples of
indirect-benefit projects include education, public-awéreness, and
technical-assistance projects. The projects’ environmental ben-
eﬂts must be quantmable to be appmved Potentlal indirect-ben-
efit SEPs include environmental- education programs where the
number of participants can be tracked, or technical- assnstance
programs for small businesses where there are methods to mea-
sure their impact.

Mixed-Benefit SEPs

Mixed-benefit projects can only offset up to 50 percent of
the penalty.

A mixed-benefit SEP is one that has both indirect and direct
benefits. General examples of mixed-benefit SEPs include pollu-
tion-reduction projects that don’t have an immediate quantifiable
benefit, projects that have both educational and direct environ-
mental benefits, and handheld air-monitoring projects conducted
by environmental groups. A specific example of a mixed-benefit
SEP could be one that involves both cleaning up an illegal dump
site and educating the publib on the hazards of illegal dumping.

-Examples of Penalty Offsets
After you submit a SEP proposal, it will be reviewed to deter-
mine whether it will qualify as a direct-, indirect-, or mixed-benefit
project. The following examples show how much penalty can be
offset in each case.
If an organization offsets only a portion of its penalty amount
through a SEP, the balance of the penalty must be paid to the
state’s General Revenue Fund.

With a Direct-Benefit SEP : .

If a government or nonprofit organization has a $30,000 fine
and proposes doing a SEP that has a direct environmental ben-
efit, the entity will be able to offset the entire $30,000 by spend-
ing $30,000 on a SEP. A for-profit business with a $30,000 fine
will be able to offset $15,000 of the penalty by spending $15,000
on a SEP.

With an Indirect-Benefit SEP )
If an- entlty has a $30,000 fine and proposes an indirect-
benefit SEP, the entity is allowed to offset up to $10,000 of the

penalty.
With a Mixed-Benefit SEP

If an entity has a $30,000 penalty and proposes a mixed-
benefit SEP, the entity can offset $15,000 of the penalty.

HOW DOES THE PROPOSAL
PROCESS WORK?

When a TCEQ investigator determines that your case is re-
quired to be submitted for formal enforcement action, you will be
informed of your option to perform a SEP, and given any guid-
ance you might need in the proposal process.

You or your facility representative will be informed of the
option to perform a SEP either during the exit interview that con-
cludes the investigation, or during a telephone call subsequent
to the exit interview. The investigator will make note of the con-
versation on the exit-interview form;

Declaration of Intent
to Undertake a SEP

The investigator will inform you that in order to maintain your
eligibility to propose a SEP, you must declare to the TCEQ your
intent to perform a SEP, and the TCEQ must receive your notice
of intent within 30 days after the date of the exit interview.

If the exit interview is performed in peréon. the investigator
will provide you with a pre-printed postcard that, when received by
the TCEQ, will serve as your notice of intent to propose a SEP. If
the exit interview is conducted by telephone, the investigator will
notify you that the postcard is available on the TCEQ’s Web site.
After the exit interview, an enforcement coordinator will be assigned
to you and will call you to explain the enforcement process.

Submission of a SEP Proposal

Your SEP proposal must be submitted within 30 days after
the date of receipt of the draft settlement offer (the draft agreed
order). If a SEP proposal is not received during this time period,
the case will be either settled without a SEP or, if no settlement is
reached, forwarded to the TCEQ’s Litigation Division.

If your SEP proposal is for a custom SEP, you may be given
more time to develop the details of your project, but you must
submit at least a summary describing the basic SEP within the
30-day period.




Review and Approval of a SEP Proposal

Once a SEP proposal is submitted, it will proceed through
the review and approval process: This process will vary, depend-
ing on whether the proposal is for a pre-approved or a custom
SEP. But in either case, if the proposal is approved, the SEP
must be incorporated into the settiement agreed order.*

Pre-approved SEPs

A proposal for aapre—approved SEP must indicate the en-
forcement case, the penalty.amount, and the location where the
violations occurred including the name of the county. It also needs
to include a statement declanng that the SEP is attributable only
to the settlement of the current enforcement action, and that no
funding has been allocated to the project prior to the approval of
the pro;ect »

If a pre- approved SEPis proposed the pro;ect has already
been determlned to meet apphcabfe SEP criteria, and approved
by the TC he SEP provision will be drafted by the enforce-
ment coordmator and incorporated rnto the agreed order imme-
dlately after the proposal is recerved and has been determined
to meet applrcabfe offset percentages. The enforcement coordi-
nator wrll already have a list of offset values for any pre~approved

project.

Custom SEPs

If the proposal involves a custom SEP, the SEP coordinator
will help you develop any further details-of your custom SEP as
necessary and will draft the: SEP provision of the agreed order.
Once the details of the custom project are complete, the SEP
coordinator will review the project to determine that it meets ap-
plicable offset percentages and the criteria for an acceptable SEP
and will confer with the TCEQ regional office to evaluate the en-
vironmental benefits of the SEP for the community where the
SEP is located.

After the SEP coordinator finishes this review of the custom
SEP and determines that all criteria are met the proposal will be
forwarded to the Office of the Executive Diréctor for approval. If
approved, ‘it will be incorporated into the agreed-‘order by the
enforcement coordinator. Specifically, a written provision will be
added to the agreed order requiring the completion of the pro-
posed SEP.

The Agreed Order

The agreed order, incorporating the SEP, will be provided to
you and must be signed and returned to the.agency within the
time frame established by the enforcement.coordinator, which is
usually 10 days. You should not yet make any payment to the SEP,
or begin the SEP, when you sign and return the agreed order.

Once the agency receives the signed agreed order, it will be
scheduled to be presented to the TCEQ commissioners for ap-
proval. The TCEQ commissioners have full discretion in the final
approval of any agreed order and associated SEP. Once the com-

missioners approve the agreed order and associated SEP, you
should begin to implement the prOJect in accordance with the
agreed order. wiien

WHAT ARE THE R'Erbiiirmc
REQUIREMENTS?

Written' provisions requiiring reporting on the actual quanti-
fied benefits achieved during project implementation (such as
pounds of reduction in nitrogen oxides, ‘or the number of tires
properly disposed) are included in any agreed orders with SEPs
(and also in third-party agreements for pre-approved projects). it
is important to report quantified benefits so that the TCEQ can
gather and report—to the public and the affected community—
accurate information on the environmental benefits generated
by the SEP program

Quarterly Reports

Once your SEP has been approved by the TCEQ you must
provide the TCEQ with quarterly reports on the status-of the
project. The reports should itemize each expenditure and give
the status of the project with supporting documentation such as
recetpts and photographs. : N :

Final Report

At the conclusion of the SEP, you must submit a detailed

- report verifying completion of the project and supplying data re-

garding benefits to the environment (for example, the number of
pounds collected of household hazardous waste). You must pro-
vide any necessary documentation to support the facts in your
report, including evidence of expenditures. SEP staff and the Field
Operations Division coordinate to perform on-site visits to verify
SEP completion for selected projects. The results of all SEPs are
available to the public and are consolidated into an annual re-
port posted on the TCEQ Web site.

WHAT ABOUT “THIRD: PARTY
AGREEMENTS?

As has been mentioned. earlier, the TCEQ can enter into
agreements with third-party nonprofit and governmental organi-
zations to conduct environmental-enhancement projects. These
agreements are generally limited to projects that directly benefit
the environment. Once approved as SEPs, these “third-party
projects” are added to our list of pre-approved projects, which

"appears on the TCEQ Web site, at www.tceq.state.tx.us.

Basic Eligibility
A third party that is interested in obtaining and using SEP
dollars to implement an environmental-enhancement on pages
1-2. In addition, eligible third-party organizations must:
M have Internal Revenue Code section 501c (3) status as a
nonprofit organization, or be a governmental organization;

* An agreed order is a document used to settle an enforcement action. The agreed order—which is agreed to by you and the TCEQ—sets forth alleged
violations and the actions required to resolve the alleged violations; and requires payment of a monetary penalty. The agreed order can also require the
performance of a SEP to offset all or a portion of the penalty, when a regulated entity has elected to use a SEP.



B have the ability to receive and manage SEP monies, and
to report to the TCEQ on the use of these monies, with
verifying documentation;

B estimate the quantifiable benefits in the proposal (e.g.,
number of tires to be removed); and

B commit to providing a report on the actual quantified
benefits achieved during project implementation (such as,
pounds of reduction in nitrogen oxides, or the number of
tires properly disposed).

The TCEQ may consider other factors in determining the
appropriateness of entering into a third-party arrangement with
an organization. For example, an organization’s experience in
implementing and managing environmental-enhancement
projects may be taken into consideration.

Submitting a Third-Party Proposal
Field Operations investigator commiittees can provide input
. in developing your third-party SEP proposal. Your proposal will
- be reviewed by a panel of TCEQ staff from the Litigation, En-
- forcement, Field Operations, and Small Business and Local Gov-
ernment Assistance divisions (the “SEP Panel”) to ensure that
the proposed SEP meets criteria and that all- agency priorities
are met. Other areas of the agency will be consulted, as appro-
priate. © -

Proposed SEPs that meet agency criteria, as determined by
the SEP Panel, will be submitted to the commissioners for ap-
proval on an annual basis. Opportunmes for public comment are
available when the’commissioners consider new projects for the
pre-approved list. If the project is approved by the commission-

- ers, it will then be added to the list of pre-approved SEPs and -

become eligible to receive SEP funds arising out of ehforcenient
actions that are resolved in the following year.

Please see the TCEQ Web site, at www.tceq.state.tx.us, for
further guidance on drafting a proposal for a third-party, pre-ap-
proved project. You can also find a number of other publications
and forms, including the standard reporting form used to report
the results of a SEP.

Getting TCEQ Rules or
Other Publications

There are various ways to obtain copies of rules,
publications, or forms from the TCEQ:

Go to www.tceq.state.tx.us, and—under the “Site
Navigation” bar—follow the links “Forms and Publi-
cations” and “Rules, Policy, & Legislation.”

You can also contact the TCEQ Publications Unit
at 512/239-0028. Try to give rule, publication, or form
numbers as well as the title; this information will help
the TCEQ staff get the correct item to you as quickly as
- possible. You may also fax your order to 512/239-4488,
or write to TCEQ Publications, MC 195; P.O. Box
13087; Austin, TX 78711-3087. |

For Further SEP Assistance
Call a SEP staff person, at 512/239-3400.
 Or visit our Web site, for forms & information:
www.tceq.state.tx.us/legal/sep/index.html.

PREPARING A PROPOSAL
FOR A CUSTOM SEP

A proposal for a custom SEP will require more informa-
tion than one for a pre-approved SEP. If your proposal is for a
custom SEP, you should contact the TCEQ SEP coordinator,
- who can help you prepare the proposal. :
Your custom SEP must have a significant, enduring, and quan-
tifiable environmental benefit, which should be described in detail
in the proposal. A quantified estimate of projected benefits of a
SEP is necessary so that the TCEQ can assess the proposed
project’s expected benefit to the environment. The following infor-
- mation must be included in a proposal for a custom SEP.

Enforcement Action
Indicate the name of the entity and the location of the site
associated with the enforcement action.

Regulatory Information

Provide a brief summary of all environmental enforcement
orders, including compliance status, relating to the site identified
above.

Name of Project
Provide the name of the proposed SEP.

Project Implementer

Provide the name, mailing address, telephone number, and
fax number for the project director, the organization conducting
the project, and the person who will be responsible for submit-
ting status reports (if different from the project director). If the
project will be conducted by a third party to the TCEQ enforce-
ment action, the proposal should be accompanied by a letter or
resolution from the appropriate board, governing body, or ex-
ecutive staff expressing the organization’s commitment to the
project if approved.




TCEQ Contact Person
Provide the name, division, and telephone number of any
TCEQ staff person who has assisted with the development of

this project.

Geographical Area to

Benefit from Project
Identify cities, counties, and watersheds and/or

nonattainment areas that would be affected by the project.

Kind of Project
Identify the kind of project that is being proposed. The

agency’s SEP policy identifies the following six kinds of projects

as appropriate SEPs.

W Poliution-prevention and/or -reduction projects.

B Environmental-restoration projects that go beyond repair,
serving to enhance the environment in the vicinity of the
violating facility.

W Assistance to other TCEQ-regulated entities that are faced
with economic and/or technological hardships.

B Environmental-education and/or -engineering assistance
to members of the regulated community or the public.

B Projects to fund public works for a neighboring municipality
or county that will benefit the environment in a way that is
beyond ordinary compliance with the law.

H Projects to clean up illegal municipal and industrial solid
waste dumps.

Project Description
Describe the project, including the following
information: the need for the project; the availability of other simi-

Jlar services orprojects in the area; and the requirements for imple-

menting the project, which can include technology, operation, or
process changes.

Expected Environmental Benefits
Explain the expected environmental benefits of this project

and quantify these expected benefits to the extent practical..

W For pollution-prevention or -reduction projects: Quantify the
amount of each pollutant that is expected to be reduced
beyond the level required for environmental compliance.
Specify the media (air, water, land) to be affected.

B Forall other types of projects: Quantify the participants,
programs offered, sites cleaned, types of contamination
contained or removed, acres restored or affected, etc.

Project Budget

Provide projected initial and annual project costs with spe-
cific subcategories. Costs must be clearly and solely attributable
_ tothe proposéd SEP. The budget can include credit for labor costs,
but only if it is for overtime or contracted labor.

Rate-of-Return Analysis
Provide an analysis of estimated annual financial returns on

the project.

Project Schedule

Provide a proposed schedule that addresses project imple-
mentation and the submittal of status reports to the TCEQ. Project
implementation must not commence until after the commission-
ers have approved the agreed order that includes this SEP.

Accounting
Describe how SEP contributions would be accounted for if a
third party is the proposed project implementer.

Reporting

Describe the information and documentation that would be
included in project status reports. Reports must provide suffi-
cient information for the TCEQ to monitor the implementation
status of the project, verify and document proper expenditure
of SEP funds, and evaluate the effectiveness and benefits of
the project. Reporting must include the quantified environmen-
tal benefits.

Regulatory Requirements and/or

Prior Commitments
B Identify any applicable local, state, or federal regulations
that would require implementation of this project or any
part of this project.
W Identify any binding private commitments to implement this
project or any part of this project.
B Identify whether this project is part of one or more of the
following:
M a pollution-prevention commitment identified in a plan
developed pursuant to the state’s Waste Reduction
Policy Act (WRPA)
®  a commitment made under the Clean Texas Program
N the U.S. Environmental Protection Agency’s Project XL
B any other incentive or regulatory flexibility program
Indicate the time frame for implementation of the project
under any identified commitments.

Certification of Expenditures
by Respondent

Provide a separate certification that the proposed SEP is
solely attributable to the settlement of the current enforcement
action; that no funding has been budgeted to the project priorto
the approval of the project; and that the proposed project is not
funded by grants, donations, low-interest loans, or other sources
of funding not attributable to the respondent’s normal budgetary
process. Also bertify that the proposed project is not being done,
nor will it receive credit, as part of an environmental incentive or
awards program.
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This proposal guideline is intended for use by nonprofit or governmental
orgdhnizations seeking SEP consideration for independent projects. For-profit

* About TCEQ organizations are not eligible to become third-party administrators. In order for
# Contact Us the executive director’s staff to begin its evaluation of a proposed SEP, the

information specified below is required. The entity proposing a SEP must be
) willing and able to supply detailed documentation to substantiate all statements
'T*g‘ég’l';’til';?dcgﬂ;?ge‘”gzhr the  made in a proposal within one week of a follow-up request from TCEQ staff. If
Customer Satisfaction you have questions regarding this guideline, please contact the SEP coordinator
Survey. in the Litigation Division by phone at 512/239-3400 or by e-mail at

olsadmin@tceg.state.tx.us.

Several documents linked from this page are in Portable Document Format
(PDF), Microsoft Word format, or Microsoft Excel format.

Download Forms

Third-party application (PDF - Word)

Quarterly Report Instructions (PDF)

Blank Quarterly Report Form (Excel)

Request for Extension of Time to Complete a SEP Project (Word)
Request for Extension of Time to Submit a SEP Report (Word)
Core Data Form (PDF)

Guidance Document
SEPs: Putting Fines to Work Closer to Home (publication GI-352, May 2006)

What to Include

1. Applicant Information—Give the name, mailing address,telephone number,

and e-mail address for the project implementer, the organization conducting the

project, and the name of the person who will be responsible for submitting status
reports (if different from the project director). The proposal should be

http://thecmsprd:8080/ccm/articles/preview/legal/sep/projectproposal.en 2/13/2008
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accompanied by a letter or resolution from the appropriate board, governing
body, or executive staff expressing the organization’s commitment to the project
if approved. A Third Party Administrator must be willing to maintain SEP funds in
a separate, interest-bearing account. A TCEQ Third Party application must be
completely filled out, signed by an authorized representative, and submitted to
the SEP Coordinator. Nonprofit 501(c)(3)status—Supply verification of status as
a nonprofit or governmental organization. Submit supporting documentation.

2. Name of Proposed Project

3. Project Description—Describe the project including the following
information: the need for the project; the availability of other similar services or
projects in the area; and project implementation tasks such as technology,
operation, or process changes. Geographical Area to Benefit from Project—
Identify cities, counties, watersheds, and nonattainment areas that would be

affected.
For the Type of project—See the list below.

e For projects to prevent or reduce pollution—Quantify the reduction expected
for each pollutant beyond the level required for environmental compliance.
Specify the media (air, water, land) to be affected.

e For projects of all other types—Quantify the number of participants, programs
offered, sites cleaned, types of contamination contained or removed, acres
restored or affected, etc.

4. Expected Environmental Benefit—Every SEP must have a quantifiable
environmental benefits;Explain the expected environmental benefits of this
project and quantify the environmental benefits to the extent practical.

5. Project Schedule—Supply a proposed schedule that addresses project
implementation and the submission of status reports to the TCEQ.Describe how
SEP contributions would be accounted for from receipt until expenditure of the
full amount.Describe the information and documentation that would be included
in project status reports. Project reports must include sufficient information for
the TCEQ to monitor project implementation, to verify and document the proper
expenditure of SEP funds, and to evaluate the effectiveness and benefits of the
SEP. Reports must include the quantified environmental benefits.

6. Budget—By double-clicking on the expenses table, you will project initial and
annual costs with specific subcategories. Costs must be clearly and solely
attributable to the proposed SEP.

7. Rate of Return—List purchases made by capital, non-depreciable, or other
expenses. If you are not buying equipment, land, or other large items, you may
include all expenses under “Other.”

8. Certification Section—This section must be signed by an authorized
representative of the recipient organization. The signature will certify that the
organization is not or will not be receiving duplicative funding for the project.

You are encouraged to begin discussing SEP possibilities early in the enforcement
process. However, work on a proposed SEP should not commence until the TCEQ
Commission has made its final determination. Send your completed application
form by e-mail to the SEP coordinator at olsadmin@tceq.state.tx.us or by U.S.

mail to:

SEP Coordinator, MC 175
Texas Commission on Environmental Quality
P.O. Box 13087

http://rhcmsprd:8080/ccm/articles/preview/legal/sep/projectproposal.en 2/13/2008
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Austin, TX 787112-3087

SEP Categories

Commission policy identifies the six types of projects listed below as appropriate
SEPs. The inclusion of any particular proposed SEP and related conditions in an
Agreed Order presented to the Commission is subject to the Executive Director’s
discretion. The Executive Director has delegated the authority to accept SEPs to
the Deputy Director of the Litigation Division. The final decision regarding the
approval of any such agreed order rests wholly with the Commission. For
additional guidance on SEPs, please consult—

SEPs: Putting Fines to Work Closer to Home (publication GI-352, May 2006)

The following types of projects would be appropriate SEPs:

1. projects to prevent or reduce pollution;

2. environmental-restoration projects that go beyond repair to the
enhancement of the environment in the vicinity of the violating facility;

3. technical assistance to other TCEQ-regulated entities who are faced with
economic or technological hardships (or both);

4. environmental education, engineering assistance, or both for members of
the regulated community or the public (the respondent will only be able to
offset 1/3 of their penalty if undertaking this kind of project);

5. projects to fund public works for a neighboring municipality or county that
will benefit the environment in a way that is beyond ordinary compliance

with the law; and

6. projects to clean up illegal municipal and industrial solid-waste dumps.

Return to top

tast Modified 2/13/08
©2002-2008 Texas Commission on Environmental Quality.

http://rhemsprd:8080/ccm/articles/preview/legal/sep/projectproposal.en 2/13/2008
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including, but not limited to, paint and thinners, pesticides, oil

and gas, corrosive cleaners, and fertilizers.

Page 1 of 13
| : 1
PRE-APPROVED SEPs
RECIPIENT OF MINIMUM ELIGIBLE
SEP FUNDS PROJECT TITLE PROJECT DESCRI_PTION CONTRIBUTION COUNTIES
CLEAN-UP PROJECTS
Angelina llegal Dump Site Cleanups | Clean up of illegal dump sites throughout the county. Angelina
Beautiful Clean $500
NEW
Gregg County lllegal Dump Site Cleanup Clean up illegal dump sites and tire sites located throughout $1.000 Gregg
the county. !
Gulf Coast Waste | River, Lakes, Bays ‘N Clean up trash and pollutants from Galveston Bay and Galveston and Harris
Disposal Bayous Trash Bash waterways in the San Jacinto watershed. Any Amount
Authority .
City of Houston Household Hazardous Coordinate and manage a Household Hazardous Waste Fort Bend, Harris, and Montgomery
Waste Collection Facility Collection Facility that will be open to the public two-days per
: week and accept hazardous waste common to households $500

Contract pending.

Coordinate e-waste collection events and properly dispose or

Cleanup Program)

. Harris

E-Waste Collection and recycle the e-waste collected. Contra;;gg nding

Recycling or Disposal
Keep Odessa Earth Day/Texas Recycles Properly disposing of household hazardous waste and tires Ector
Beautiful, Inc. Day Household Hazardous |~collected at these events. $7.000

Waste Collection '
Keep Texas Stop Trashing Texas Clean up illegal dump sites throughout the state in counties All counties in the State of Texas
Beautiful Program (formerly known ‘where contributions are received. $500
NEW as lllegal Dump Site

' The TCEQ Executive Director may revise this list from time to time to add similar f
recipient of SEP funds has withdrawn from the program. Availability of listed projects is subject to coordination with recipients.

projects, make minor modifications, or delete projects for which the
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Page 2 of 13
RECIPIENT OF MINIMUM ELIGIBLE
SEP FUNDS PROJECT TITLE PROJECT DESCRIPTION CONTRIBUTION COUNTIES
Texas Waterways Cleanup | A clean up program for inland waterways that focuses
Program primarily-on illegal dumpsites, trash, and litter affecting Texas All counties in the State of Texas
(formerly known as Lakes water bodies. ‘ $500
and Rivers Clean Up
‘Program)
Lower Colorado Household Hazardous Properly disposing of household hazardous waste and tires Bastrop, Blanco, Burnet, Colorado,
River Authority Waste and Reusable collected at these events. $1.000 Fayette, Lampasas, Llano,
Materials Collection ' Matagorda, San Saba, Travis, and
Wharton
Northeast Texas lllegal Dump Site Cleanups | Clean up approximately 80 illegal dump sites in Northeast Camp, Cass, Harrison, Marion,
Municipal Water Texas where a responsible party cannot be identified or is $5,000 Morris and Upshur
District financially unable to clean the site.
Texas Abandoned Tire Cleanup Coordinéte with local city aynd county governmentlbfﬁcials fo $2.500 All counties in the State of Texas
Association of , clean-up sites where tires have been disposed of illegally. '
RC&D Areas : , :
Anti-freeze Recycling ‘Coordinate with local private and public entities to purchase $4.500 All counties in the State of Texas
Facilities and install anti-freeze collection facilities. o !
Clean Up of Unauthorized Coordinate with city and/or county government officials the $5.000 All counties in the State of Texas
Trash Dumps clean up of sites where trash has been disposed of illegally. !
Household Hazardous Provide a day for local residents to bririg in household All counties in the State of Texas
Waste Cleanup hazardous waste such as paint, thinners, pesticides, oil and $4,500
' gas, corrosive cleaners, and fertilizers for proper disposal.
Plugging Abandoned Water | Work with TCEQ certified contractors to plug abandoned All counties in the State of Texas
Wells water wells where there is no responsible party that can be $2.500

identified to plug the well.

Pulling Underground
Storage Tanks

Pull tanks at sites where there is no responsible party who is
able to pull the tanks.

$10,000

All counties in the State of Téxas
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RECIPIENT OF MINIMUM ELIGIBLE
SEP FUNDS \PROJECT TITl}\; ~ PROJECT DESCRIPTION — CONTRIBUTION COUNTIES

=~ AIR PROJECTS —

Clean Air Force
NEW

CitV of _F;oﬁ’W
NEW = .

I‘-(larii"s(,‘Cbugtﬁy-

| \ir Pollutants
Hew

C\ity of Hou‘s"‘cgh: )
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RECIPIENT OF
SEP FUNDS

PROJECT TITLE

South East
Regional
“Planning
‘Commission

Texas A&M
University at -
Kingsville
NEW

- Texas

'RC&D Areas -

~Association of |

NEW: Sl

PROJECT DESCRIPTION

MINIMUM
CONTRIBUTION

e

ELIGIBLE
COUNTIES
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RECIPIENT OF MINIMUM ELIGIBLE
SEP FUNDS PROJECT TITLE PROJECT DESCRIPTION COUNTIES

CONTRIBUTION

| Municipal Wate
Distriet.
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RECIPIENT OF MINIMUM ELIGIBLE
SEP FUNDS PROJECT TITLE PROJECT DESCRIPTION CONTRIBUTION COUNTIES

Contract pend
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RECIPIENT OF ‘MINIMUM ELIGIBLE
SEP FUNDS PROJECT TITLE PRQJECT DESCRIPTION CONTRIBUTION

COUNTIES
University of —
Texas School of
Public Health:
Contract p;fzndm

ECTS

B

‘] Arrﬁ%nd:Bayou

Natu

Galves
_Foundatior

i
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RECIPIENTOF | . R S o L MINIMUM ELIGIBLE
SEP FUNDS PROJECTTITLE | PROJECT DESCRIPTION - CONTRIBUTION COUNTIES

-
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RECIPIENT OF MINIMUM ELIGIBLE
SEP FUNDS PROJECT TITLE PROJECT DESCRIPTION CONTRIBUTION COUNTIES
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RECIPIENT OF ek . . MINIMUM ELIGIBLE
SEP FUNDS PROJECT TITLE ‘ - PROJECT DESCRIPTION © CONTRIBUTION COUNTIES

T

Universit
Kingsville -
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RECIPIENT OF MINIMUM ELIGIBLE
SEP FUNDS PROJECT TITLE PROJECT DESCRIPTION CONTRIBUTION COUNTIES
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RECIPIENT OF : . MINIMUM ELIGIBLE
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SEPS COMMONLY DIRECTLY PERFORMED BY CITIES OR COUNTIES
(These SEPs would still require a proposal that addresses the details of the project.)

1. A tire, household hazardous waste, electronics, or large MSW collection day,

where the city/county will advertise to citizens that they may bring in these items for
proper disposal at no cost to the citizens.

2. Removal of dilapidated housing that contains asbestos or lead
that acquired the site through escheat, foreclosure, eminent dol
when the land is cleaned up for preservation as a park.

paint. A site owned by the respondent is not eligible unless the respondent: 1) is a governmental entity
main, or bequest after the dumping occurred; and 2) there is a clear benefit to the community, such as

3. An erosion control project around a creek, river or lake.

4, lllegal tire site or dumpsite clean-ups —Eligible sites will be those where a responsible party cannot be found or is unable to clean the site and where reasonable
efforts have been made to prevent the dumping. A site owned by the respondent is not eligible unless the respondent: 1) is a governmental entity that acquired the

site through escheat, foreclosure, eminent domain, or bequest after the dumping occurred; and 2) there is a clear benefit to the community, such as when the land is
cleaned up for preservation as a park. :

5. Extend first time sewer service to low-income recipients utilizing failing septic systems.

6. Extend first time water service to low-income recipients utilizing shallow or contaminated well water.

7. Improve wastewater treatment plants where the city does not have adequate funding to make such improvements.
8. Dam repairs for dams on the agency'’s list of high-risk dams.

9. Funding for swap-outs of gas for electric equipment.




