
CITY OF EL PASO, TEXAS
AGENDA ITEM

DEP ARTMENT HEAD'S SUMMARY FORM

DEPARTMENT: Community and Human Development

AGENDA DATE: April 5, 20J J

CONY ACT PERSON NAME AND PHONE NUMBER: William L. Lilly, Director 541-4241

DISTRIcr(S) AFFECTED: 8

SUBJECT:

That the City Manager be authorized to sign a Loan Assumption Agreement and Modification of Community

Development Investor-Owned Financial Terms Contract, Note and Lien (the "Agreement") by and among the City
of El Paso and Mario Gonzalez concerning the City's consent to the transfer of the property located at IllS N. El
Paso Street, El Paso, Texas to Jose Garcia and Angela A. Garcia and assumption of all borrower obligations under
the loan documents, including modifications thereto.

BACKGROUND I DISCUSSION:

In 2001, John and Molly Buttner {original borrowers) received HUD-funded financial assistance from the City for
the rehabilitation of a two-unit investor rental property at 1115 N. El Paso. The Buttners defaulted on their loan to
the City and during the foreclosure process, Mario Gonzalez assumed the loan and also paid all delinquent amounts
owed to the City .However, at this time, Mario Gonzalez is requesting the City to allow an assumption of the loan
and all borrower obligations to Jose and Angela A. Garcia.

Although the original five-year affordability period ended in 2006, in consideration of the assumption, there will be
an additional five-year affordability period placed on the property (from 2011 -2016), that will require the two
2-bedroom units maintain rents that are affordable to low to moderate income households that do not exceed 80%
of the City's Area Median Income. The maximum rent is $460 per month. In addition, the assumption agreement
requires that all loan arrears and delinquent property taxes will be paid at closing and the new owner shall assume
all financial, programmatic and regulatory obligations required under the original agreement, as well as those
required under the City's current Investor Rehabilitation Program. Jose and Angela A. Garcia have also

successfully completed affordability compliance training with the City.

The City will maintain its first lien position against the property and Community Development staff with continue
to monitor the rental units on an annual basis to ensure the units remain affordable to low income families and are
in compliance with Housing Quality Standards, for the additional five-year affordability period.

PRIOR COUNCIL ACTION:

No

AMOUNT AND SOURCE OF FUNDING:

N/A

BOARD I COMMISSION ACnON:

N/A



RESOLluTION

BE IT RESOLVED BY THE CITY COUNCD. OF THE CITY OF EL p ASO:

That the City Manager be authorized to sign an Assumption Agreement and Modification

of Community Development Investor-Owned Financial Terms Contract, Note, and Lien (the

" Agreement") by and among the City of El Paso, Mario Gonzalez ("Owner"), and Jose Garcia

and Angela A. Garcia (" Assuming Borrowers"), concerning the City's consent to the transfer of

the property located at 1115 N. El Paso, El Paso, Texas to Jose Garcia and Angela A. Garcia and

assumption of all borrower obligations under the loan documents, including modifications

thereto.

APPROVED this day of I. 2011

THE CITY OF EL p ASO

John F. Cook

MayorATTEST:

Richarda Duffy Momsen, City Clerk

APPROVED AS TO FORM:

~

,21/!,~~

Assistant City Attorney

/
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NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON,
YOU MA Y REMOVE OR STRIKE ANY OF THE FOLLOWING INFORMATION
FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN REAL PROPERTY
BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR SOCIAL
SECURITY NUMBER OR YOUR DRIVER'S LICENSE NUMBER

ASSUMPTION AGREEMENT AND MODIFICAnON OF
COMMUNITY DEVELOPMENT INVESTOR-OWNED FINANCIAL TERMS

CONTRACT , NOTE, AND LIEN
(1115 N. El Paso Street, El Paso, Texas)

rnIS ASSUMPTION AGREEMENT AND MODIFICATION OF COMMUNnY
DEVELOPMENT INVESTOR-OWNED FINANCIAL TERMS CONTRACT, NOTE, AND
LIEN (the "Assumption Agreement") is made and entered into this day of .
2011, by and among MARIO GONZALEZ ("Owner"), JOSE GARCIA and ANGELA A.
GARCIA (collectively, "Assuming Borrower"), and the CITY OF EL PASO, TEXAS ("City").

RECITALS

WHEREAS, on or about October 3, 2000, John Buttner and Molly Buttner (collectively,
"Original Borrower") executed a Loan Note ("Loan Note"), a copy of which is attached hereto
and incorporated herein as Exhibit " A ", in the original principal amount of One Hundred Thirty-

Six Thousand and No/lOO Dollars ($136,000.00), payable to the order of the City and secured by
a Builder's and Mechanic's Lien Contract and Deed of Trust (With Power of Sale) dated October
3, 2000, filed ofrecord in Volume 3873, Page 90, Clerk's File No.20000073646, Real Property
Records of El Paso County, El Paso, Texas and a Deed of Trust dated October 3, 2000, filed of
record in Volume 3873, Page 99, Clerk's File No.20000073647, Real Property Records of El
Paso County, El Paso, Texas (collectively, the "Lien(s)") against the following property:

North Yz of Lots 6 and 7, Block 7, SECOND REVISED MAP OF SUNSET
HEIGHTS, an Addition to the City of El Paso, El Paso County, Texas,
according to the pial thereof, recorded in Volume 10, Page 47, Plat Records
of El Paso County, Texas; also known and numbered as 1115 N El Paso
Street, El Paso, Texas (the "Property"); and

WHEREAS, the City and Original Borrower entered into that certain Community
Development Investor-Owned Financial Terms Contract (the "Financial Terms Contract"), dated
October 3, 2000, concerning use of the City's U.S. Department of Housing and Urban
Development ("HUD") Community Development Block Grant (CDBG) funds for rehabilitation
of the Property and fulfillment of rent limitations on the housing units in the Property and low-
to-moderate income tenant occupancy requirements contemporaneously executing the Financial
Terms Contract, the Loan Note, Lien(s), and Property Agreement Concerning Covenants and
Restrictions Running with the Land ("Restrictive Covenants") (hereinafter collectively referred
to as the "Loan Documents"); and

WHEREAS, on or about September 8, 2006, Mario Gonzalez ("Owner") [joined pro
forma by wife Bertha Garcia], Original Borrower, and City entered into a Modification and
Assumption Agreement, filed of record under Clerk's File No.20060092673, by which Owner
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Documents. Owner hereby assigns to Assuming Borrower its rights and obligations under the
Loan Documents.

4. The City consents to allow the assumption of the Loan Documents and transfer of
the Property to Assuming Borrower and to accept Assuming Borrower as obligor under the Loan
Documents with the condition that the principal of the Loan Note in arrears and delinquent, as of
April1, 2011, in the amount of $3.400.02 be paid in full by the Assuming Borrower within ten
( 10) days of the sale and transfer of the Property or upon the execution date of this Assumption
Agreement, whichever date is later. Further, City consent is conditioned upon the sale and
transfer of the Property resulting in payment in full of all outstanding delinquent property taxes
assessed against the Property, which as of March 9, 2011 is $6.653.06. It is understood and
agreed by the parties that consent granted herein does not apply to any future conveyance of the
Property, so that the prohibition against conveyance set forth in the Loan Documents remains in
full force and effect.

5. Owner and Assuming Borrower hereby acknowledge, agree and warrant that (i)
there are no rights of offset or defenses of any kind, whether legal, equitable or otherwise, which
would enable Assuming Borrower to avoid or delay timely performance of Assuming Borrower's
obligations under the Loan Documents, (ii) there are no claims of any kind or nature against the
Property; and (iii) within ten (10) days of the conveyance of the Property to Assuming Borrower,
all past due ad valorem taxes on the Property will have been paid and discharged in full and
proof thereof provided to the City .

6. Without waiving the validity and priority of the Lien(s) and provided Assuming
Borrower closes on the purchase of the Property, the Owner is hereby released from all liability
and obligations, as a primary obligor, to pay each and every payment obligation of the Maker, as
set forth in the Loan Note, to observe and perform all of the terms, covenants and conditions of
the Maker as set forth in the Loan Note and of the Original Borrower as Grantor as set forth in
the Lien, and to observe and perform all of the terms, covenants and conditions under and
pursuant to any and all other Loan Documents.

7. Owner and Assuming Borrower acknowledge that the Property remains subject to
the liens, covenants, conditions, and agreements set forth in the Loan Documents, and that
nothing contained herein shall affect those liens or the priority thereof over any other liens.

8. Assuming Borrower hereby agrees to provide the City with fire and extended
coverage insurance on an annual basis as is required by the Loan Documents and Lien(s), and the
Assuming Borrower acknowledges its obligation to pay the ad valorem property taxes imposed
on the Property pursuant to the Loan Documents and Lien(s).

IL

1. City and Assuming Borrower hereby agree to extend and modify the loan Note,
and carry forward the Lien{s) on the Property securing the same until the indebtedness and said
Notes as so renewed, modified and extended have been fully paid, and agree that such renewal,
extension, modification or rearrangement shall in no manner affect or impair the validity or
priority of said Note and the lien{s) as modified herein and that said lien{s) as modified herein
shall not in any manner be waived.
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2. Assuming Borrower acknowledges that the Loan Note and the Lien are valid and

subsisting and further agrees that all terms and provisions of said original Note, as modified, and
of the instruments creating or fixing the Lien(s), shall be and remain in full force and effect as
therein written, except as otherwise expressly provided herein.

m. MODIFICATION OF LOAN NOTE

I. Assuming Borrower hereby expressly agrees that the Loan Note dated October 3,
2000, shall be and is modified by the principal balance of the Loan Note being reduced by the
lump sum payment of $3.400.02 required and referenced in Section I of this Agreement. Said
payment represents delinquent principal and interest due under the Loan Note provided as
consideration to induce City to enter into this Assumption Agreement. Following the lump sum
payment by Assuming Borrower, Assuming Borrower shall continue to make consecutive
monthly payments in the amount of $~ as stated in the Loan Note until the entire principal
balance and accrued interest on the Loan Note, if any, is paid in full by Assuming Borrower.
The first required monthly loan payment under this schedule shall be due on M@y 1. ~ and
shall continue for one hundred thirtY three (lli) consecutive monthly payments or until the loan
balance is paid in its entirety .This provision is self-executing, but Assuming Borrower agrees to
execute and deliver to the City such other and further documents which the City may desire or
require to carry out, evidence, and confirm the terms of this provision.

IV. MODIFICATION OF FINANCIAL TERMS CONTRACT

The parties hereto agree that the Financial Tenns Contract shall be and is hereby
modified and amended as follows:

I. Throughout the Financial Tenns Contract, all references to "Borrower" are hereby
revised to refer to the" Assuming Borrower" with the Assuming Borrower assuming the

obligations of Borrower .

2. On page 4, Section IV. Covenants, subsection B., the last sentence is deleted and

replaced with the following sentence:

Assuming Borrower hereby agrees to comply with all applicable requirements of the
United States Department of Housing and Urban Development (HUD) HOME Investment
Partnership Program, as contained in Title 24 Code of Federal Regulations (tICFR 1!) Part 92, as
may be amended.

3
sentence

On page 4, Section IV. Covenants, subsection D., is revised to add the following

Assuming Borrower agrees to comply with 24 CFR §92.252, specifically to include, but
not limited to, subsection (d) "Non discrimination against rental assistance subsidy holders."

4. On page 5, Section IV .Covenants, subsection E, is revised to read as follows:

am/Rd*11/K/~ ~iIf1ll' N PJ'.
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E. Assuming Borrower agrees that it will not discriminate against any class of
individuals protected against discrimination under federal law in soliciting and accepting tenants
for the newly constructed or rehabilitated structure. Assuming Borrower further agrees to
participate with City in making all good faith efforts necessary to attract as tenants any and all
classes of individuals protected against discrimination under federal law as required by the City ,
pursuant to 24 CFR §92.351 (Affirmative Marketing Policy and Procedures). For the duration of
this Agreement, Assuming Borrower agrees to comply with all requirements of the City's
Affirmative Marketing Policy and Procedures, of which Assuming Borrower acknowledges
review and training thereon. The City reserves the right to amend said attachment and to notify
the Assuming Borrower of the changes, without written amendment to this Financial Terms
Contract. Further, the City reserves the right to review on an annual basis the records that
document Assuming Borrower's affirmative marketing actions. Assuming Borrower agrees to
take corrective actions when the affirmative marketing requirements are not met, in accordance
with 24 CFR §92.351(a)(2)(v).

5.

dtro u gh {X) :

On page 6, Section IV. Covenants, is revised to add the following subsections (0)

0. Assuming Borrower agrees that for the entire City-imposed extended affordability
period of five ( 5) years, to commence on the date of execution of the Assumption Agreement and
Modification of Community Development Investor-Owned Financial Terms Contract, Note, and
Lien (the " Assumption Agreement"), the Property will comply with comply with Subpart F -

Project Requirements of Part 92 of Title 24 of the Code of Federal Regulations, HOME
Investment Partnerships Program. Assuming Borrower further agrees to continuously comply
with 24 CFR §92.250 regarding Maximum Per Unit Subsidy; 24 CFR §92.251 regarding
Property Standards; 24 CFR §92.252 regarding Qualification as Affordable Housing: Rental
Housing, 24 CFR §92.203 regarding Tenant Income, 24 CFR §92.355 regarding lead-based paint
requirements, and applicable subsections and amendments thereto regarding:

a)

b)

c)

d)

rent limitations;
rent schedules;
increases in tenant income;
adjustments of qualifying rent

I. Assuming Borrower shall fulfill the tenant occupancy requirements by reserving
100% of the apartment units that are identified as "High" HOME rent units for tenants whose
income is no more than 80% of the City's median income (AMI) for their household size;
provided however, that any units that are currently occupied, as of the execution date of the
Assumption Agreement, may remain occupied by tenants whose income is over 80% of AMI
until such time as the units become vacant. The rents of tenants with income over 80% AMI will
be adjusted in accordance with the u.s. Department of Housing and Urban Development
Technical Guide for Determining Income and Allowances for the HOME Program. This
adjustment may result in a rent increase. At such time as the units become vacant, Assuming
Borrower shall comply with the tenant occupancy requirements stated herein.

2. The initial rent schedule for each apartment unit (as identified by bedroom size) is
attached hereto as Exhibit "D" and incorporated by reference. The rent schedule specifies the
maximum rents that can be charged, taking utilities into account, for High HOME rent units.
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3. The current HOME rent limitations are outlined in Exhibit "E", attached hereto
and incorporated by reference are subject to periodic adjustments by HUD and will be provided
to Assuming Borrower by the City as such is updated. Further, the City will provide updated
utility allowances to Assuming Borrower on at least an annual basis.

4. The tenns and conditions regarding subsequent rent increases and HUD median
income adjustments are specified in Exhibit "F"t "HOME Program Rents and Tenant Eligibilityt"
attached hereto and incorporated by reference herein. The City reserves the right to amend said
attachment and to notify Assuming Borrower of the changest without a written amendment to
this Financial Tenns Contract.

5. The apartment units in the Property must be maintained in compliance with the
applicable state and local housing quality standards and code requirements throughout the
affordability period, as required by 24 CFR §92.25 I ( c ). If none exist, the housing must meet
Housing Quality Standards (HQS) found at 24 CFR §982.40 I.

P. Assuming Borrower agrees to comply with 24 CFR §92.253 regarding Tenant and
Participant Protections regarding the leases, federally-prohibited lease terms specifically
identified in 24 CFR§92.253 (b), and adoption of written tenant selection policies and criteria
that conform to HUD requirements outlined in 24 CFR §92.253(d). Further, Borrower agrees to
comply with all applicable state and local tenant-Iandlord laws.

Q. In order to assure compliance
Program (as defined Title 24 of the Code of F

Assuming Borrower agrees to submit annually,
City for review and approval:

1. A copy of the tenant application and a description of the tenant qualification

process to include Tenant Selection Procedures that Assuming Borrower will utilize to verify
tenant incomes.

2. A copy of the lease agreement fonn that will be utilized for the Property at IllS
N. El Paso Street, El Paso, Texas. Assuming Borrower agrees to attach to its standard lease
agreement fonn, the Mandatory Lease Addendum to control over any conflicting prohibited
lease tenns, a copy of which is attached hereto as Exhibit "0", which must be completed by
Assuming Borrower and every tenant household in connection with the execution of the lease
and upon the City's request.

3. Assuming Borrower hereby agrees to verify all income, assets, household
characteristics, and any other circumstances that affect tenant eligibility in accordance with 24
CFR Part 5 and as more specifically described in Exhibit "F", "HOME Program Rents and
Tenant Eligibility". Further, Assuming Borrower shall assist the City in acquiring tenants'
consent and release authorization for purposes of determining or auditing tenant income
eligibility or for verifying related information from depository or private source of income, or
any Federal, State, or local agency ("source documentation").

R. The parties agree that initial five-year affordability period for the Property has
expired and that Assuming Borrower is no longer obligated under any HUD regulation to
continue or extend the original affordability period. Assuming Borrower, however, has agreed to
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accept a City-imposed extended affordability period as part of the City's consideration for
Assuming Borrower's assumption of the Financial Terms Contract and the related loan
documents. In furtherance of the City's consideration requirement, Assuming Borrower will
execute all documents necessary to impose the Declaration Concerning Covenants and
Restrictions Running with the Land, attached as Exhibit "H", to be recorded in the El Paso
County Real Property Records in order to enforce the City-imposed extended affordability period
against the Property .Assuming Borrower understands and agrees that for the entire City-
imposed extended affordability period of five (5) years the Property shall remain affordable to
low- to- moderate income individuals and/or households without regard to term of any loan or
mortgage or transfer of ownership pursuant to 24 CFR §92.252, as evidenced by and enforced
through the Declaration. Subject to any cure period provided to Assuming Borrower, failure to
meet the affordability requirements for the designated affordability period, shall constitute an
event of default requiring immediate repayment to the City of the entire outstanding amount of
the Loan Note and additionally, the City shall be entitled to exercise all rights and remedies
reserved to it under Section v. "Events of Default. "

s. Assuming Borrower further agrees to comply with subpart H -"Other Federal
Requirements" of 24 CFR Part 92, as applicable, the federal requirements set forth in 24 CFR
Part 5, subpart A, and the federal regulations at 24 CFR Part 87, related to lobbying. Assuming
Borrower hereby agrees to sign the Certification, attached hereto and made a part of this
Agreement as Addendum A. and if necessary, the Disclosure Lobbying Activities, referenced
therein and return said signed Certification and, if necessary, the completed Disclosure of
Lobbying Activities, to the City .

T. No person in the United States shall, on the grounds of race, creed, color, national
origin, (including immigration status where an alien holds proper work authorization), religion,
sex, age, or disability be excluded from participation in, be denied the benefits of, or be
otherwise subjected to segregation or discrimination in any way, shape or form in employment or
under projects or activities funded in whole or in part with funds made available to the Borrower
pursuant to this Agreement, as set forth in Title VI of the Civil Rights Act of 1964 (42 U.S.C.
Section 2000d) and implementing regulations at Title 24 CFR Part I; Age Discrimination Act of
1975 (42 U.S.C. Sections 6101-07) and implementing regulations at Title 24 CFR Part 146;
Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Section 794) and implementing
regulations at Title 24 CFR Part 8; Title I of the Americans with Disabilities Act of 1990 (ADA)
and implementing regulations at Title 28 CFR Part 35; and Federal Fair Housing Act (Title VIII
of the Civil Rights Act of 1968, as amended) and implementing regulations at Title 24 CFR Part
100.

u. Assuming Borrower shall maintain such records and accounts, including program
records; financial records; program administrative records; equal opportunity and fair housing
records; affinnative marketing records; records demonstrating compliance with the income
detennination and requirements of 24 CFR §92.203; record keeping requirements of 24 CFR
§92.508; records supporting exceptions to the conflict of interest prohibition pursuant to 24 CFR
§92.356; and any other records as are deemed necessary by the City to assure a proper
accounting and monitoring of the project.

v. In accordance with 24 CFR §92.508t Assuming Borrower shall keep and maintain
adequate records to demonstrate compliance with HUD requirements:

~11/K/~-III.SNPJPIIO
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1. Assuming Borrower shall maintain project records to verify at a minimum: the
source and application of HUD funds, including supporting documentation; rent and utility
allowance calculations; compliance with on-going property maintenance standards and lead
based paint requirements; occupancy requirements are being met; and compliance with rent
increase procedures.

2. Assuming Borrower shall maintain tenant records to verify at a minimum that: the
project is satisfying the affordability and income targeting requirements for the required period;
tenants are income eligible; the project is in compliance with tenant and participant protections
of 24 CFR §92.253. Such documentation must be kept for each household, and will include: the
tenant's application, initial income verification documents, subsequent income recertification
documents and the tenant's lease and lease addendum.

3. Records of individual tenant income verifications, project rents and project

inspections must be retained for the most recent five-year period or until five years after the City-
imposed extended affordability period terminates, whichever date is later .

4. If any litigation, claim, negotiation, audit, monitoring, inspection, or other action
has been started before the expiration of the required record retention period, records must be
retained until completion of the action and resolution of all issues which arise from it, or until the
end of the required record, whichever is later.

5. Assuming Borrower further agrees to allow the City to conduct periodic project
monitoring and evaluation activities as detennined necessary by City and HUD and/or their
designees. Assuming Borrower agrees that it will make its premises and records available for
such on-site, physical inspection and monitoring.

w. Upon reasonable request, the City shall have the right at all times to inspect
Assuming Borrower's business premises, and its books and records relating to employment.
Assuming Borrower agrees that it will make its premises and records available for such
inspection by the City .Assuming Borrower further agrees that City, HUD, the Comptroller
General of the United States, or any of their duly authorized representatives, shall have the right
of access to any pertinent books, documents, papers, or other records of Assuming Borrower for
the purpose of making an audit, examination, excerpts, and transcriptions.

x. If applicable, Assuming Borrower must meet conditions and limitations for use of
HUD funds involving faith-based activities, as specified in 24 CFR §92.257.

6.

as follows:

On page 6, Section v. Events of Default, is revised to add subsection (7), to read

(7) Assuming Borrower's failure to comply with the Declaration and the City-
imposed extended affordability period, so long as such affordability period is in effect.

7. On page 7, Section VII., Notices, the address of the Assuming Borrower for all
purposes in connection herewith shall read as follows, unless the City is notified in writing of a

change of address:
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ASSUMING BORROWER: Jose and Angela A. Garcia
1284 A.L. Gill Drive
El Paso TX 79936

8.

paragraph:

On page 8, Section x. Entire Agreement, is revised to add the following

This Financial Tenns Contract shall remain in effect for the five-year City-imposed
extended affordability period and for five years thereafter or until full repayment of the Loan
Note, whichever date is later .

v. MlSCELLANEO US

I. The provisions of the Loan Documents shall remain in full force and effect and
unmodified, except as herein stated. The lien(s) created in the Loan Documents remain
unchanged and are brought forward and renewed herein. Assuming Borrower agrees to execute
documents as requested by the City in order to obtain the City's consent to the transfer and to
effectuate the transfer of the property between Assuming Borrower and Owner .

2. This Assumption Agreement is made pursuant to the laws of the United States
and the State of Texas, and shall be construed in accordance therewith, and is performable in El
Paso County, Texas.

3. This Assumption Agreement shall be binding on, and inure to the benefit of, the
parties and their heirs, personal representatives, successors and assigns.

THIS AGREEMENT CONTAINS THE ENTIRE AGREEMENT OF THE PARTIES
WITH RESPECT TO THE SUBJECT MA 1TER HEREOF AND SUPERSEDES ANY PRIOR
WRITrEN OR ORAL AGREEMENTS AMONG THEM CONCERNING THE SUBJECT
MA 1TER HEREOF. THERE ARE NO REPRESENTATIONS, AGREEMENTS,
ARRANGEMENTS OR UNDERST ANDINGS, ORAL OR WRI1TEN, AMONG THE
PARTIES RELATING TO THE SUBJECT MA1TER HEREOF THAT ARE NOT
MENTIONED HEREIN. EXCEPT AS PROVIDED, THIS AGREEMENT SHALL NOT BE
AMENDED UNLESS SUCH AMENDMENT IS IN WRITING AND EXECUTED BY EACH
OF THE PARTIES HERETO.

[SIGNA TURES ON FOLLOWING PAGE]

CHD/ReI\8tWII/K/~ -111.S N PJ ,.
Docuna1t ~AY (3-16-2011) 9



IN WITNESS WHEREOF, the parties hereto have executed this Assumption
Agreement on the date first above written.

CITY OF EL PASO

Joyce A. Wilson

City Manager

---J~;~VED~ TO FORM: c

~U.;f A~~or-- ,:"

Assistant City Attorney

OWNER:
Mario Gonzalez
464 Narajos
El Paso, Texas 79907

~ti::!}ez ~~- a~

[ACKNOWLEDGMENTS ON FOLLOWING PAGE]
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(Acknowledgment)
STATE OF TEXAS )

)
)COUNTY OF EL PASO

Before me, the undersigned Notary Public, on this ~ay of 1IJ?~ ~b ,20 J 1
personally appeared Jose Garcia and Angela A. Garcia, knol!lO :~ to be the persons whose name~
subscribed to the foregoing instrument and acknowledged to me that he/she executed the same for the
purposes and consideration therein expressed. C;)J ..-::+-

the State of Texas

(Acknowledgment)
STATE OF TEXAS

)
)COUNlY OF EL p AgO

J

Before me, the undersigned Notary Public, on this Ll!-..fday of ~~C~ ...' 20//
personally appeared Mario Gonzalez, known to me to be the person whose name is subscribed to ~
foregoing- instrument and acknowledged to me that he executed the same on behalf of said corporation

Ion therein expressed.

~I

~~

(Acknowledgment)
ST A TE OF TEXAS )

COUNTY OF EL PASO 1

Before me, the undersigned Notary Public, on this -day of ,20-,
personally appeared Joyce A. Wilson, as City Manager of THE CITY OF EL PASO, known to me to be
the person whose name is subscribed to the foregoing instrument and acknowledged to me that she
executed the same on behalf of said corporation and for the purposes and consideration therein expressed.

Notary Public in and for the State of Texas

AFTER RECORDING RETURN TO:

CITY OF EL PASO
HOUSING PROGRAM DIVISION
COMMUNrrY AND HUMAN DEVELOPMENT
2 CIVIC CENTER PLAZA, 8 m FLOOR

EL PASO, TEXAS 79901-1196
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ADDENDUM A

CERTIFICATION REGARDING LOBBYING

Certification for Contracts, Grants, Loans, and Cooperative Agreements

The undersigned certifies, on behalf of Grantee, to the best of his or her knowledge and
belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of
the Grantee, to any person for influencing or attempting to influence an officer or
employee of any agency 1 a Member of Congress, an officer or employee of Congress,
or an employee of a Member of Congress in connection with the awarding of any
Federal contract, the making of any Federal grant, the making of any Federal loan, the
entering into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative

agreement.

(2) If any funds other than Federal appropriated funds have been paid or will be paid
to any person for influencing or attempting to influence an officer or employee of any
agency , a Member of Congress, an officer or employee of Congress, or an employee of
a Member of Congress in connection with a Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete and submit Standard Form-lll, "Disclosure
Form to Report lobbying," in accordance with its instructions.

(3) The undersigned shall require that the language of this Certification be included
in the award documents for all subawards at all tiers (including subcontractors,
subgrants, and contracts under grants, loans, and cooperative agreements) and that all
subrecipients shall certify and disclose accordingly.

This certification is a material representation of fact upon which reliance was placed
when this transaction was made or entered into. Submission of the certification is a
prerequisite for making or entering into this transaction imposed by section 1352, title
31, U.S. Code. Any person who fails to file the required certification shall be subject to a
civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

GRANTEE'

1

,

A~A

CHD/RIJ8bIK/II/~ Avm;~..-ciI/11IS N El P8O
~~MTAY



EXHIBIT "D"
1115 N. El Paso Street

Jose and Angela A. Garcia

Number of Units 2 units (Two 2-bedrooms) of which both units must be rented at the
Fair Market Rent to households whose income is ~80% of Area
Median Income (AMI)

Tenants to pay gas and electric, water, sewer and trash collection.

IYi:f1 2-bedroom Units

Income Level ~ 80% of Area Median Income

Fair Market Rent $598
Less Utility Allowance ~

Maximum Rent $460

Note: The Maximum Rents are guidelines that indicate the most the owner will be
allowed to charge based upon HOME Program Rents and Incomes. The maximum
rents are the lesser of the Fair Market Rents or the High Home Rents. The Rent and
Income guidelines are updated on an annual basis and usually become effective the
later part of April. If the guidelines for FY 2010-2011 change, the above rents will be

updated accordingly.

Affordability Period is 5 years (CDBG rehabilitation)

R. Tillman Revised March 16, 2011

Exhibit .0.
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EXHIBIT "E"

HOME PROGRAM RENTS AND INCOMES- FISCAL
YEAR 20l0

UPDATED ANNUALLY FOR mE CITY OF EL PASO

AS PUBLISHED BY mE U.S. DEPARlMENT OF HOUSING AND URBAN
DEVELOPMENT IN mE FEDERAL REGISTER

FY 2010 HOME PROGRAM RENTS

EFFECTIVE MA y 17, 2010
(All utilities paid and includes appliances)

PROORAM SRO EFFICIENCY I-BDRM 3-BDRM ~ 4-BDRM

F AIR MARKET RENT 351

305

468

407

502

436

548

858

605

1017

675LOW (50%) HOME RENT 523

659HIGH (65%) HOME RENT 383

12S (R)

1SO (N)

SIO

300

753 820

1000MINIMUM SIZE (SQ

rn R~=- REHAB,

450 750 900

At least 20 percent of the HOME-assisted Units in a project with
five or more rental units must be occupied by very low-income
families at rents not to exceed the low HOME rent

HOME RENTAL HOUSING INCOME GUIDELINES -FISCAL YEAR 1010
EFFECTIVE MAY 17, 1010

NUMBER

IN

FAMILY

VERY LOW INCOME
LIMIT FOR FAMILIES

OCCUPYING NOT LESS
THAN 208f. OF THE

UNITS

INCOME LIMIT FOR
FAMILIES OCCUPYING NOT

LESS THAN lOO8f. OF THE
UNITS

LOW-INCOME LIMIT FOR

FAMILIES OCCUPYING

I NOT MORE THAN IO8f. OF

THE UNITS

(600/. OF MEDIAN INCOME)

s 16,300

$18,600

519,560

51.2,320z

3

4

S

S20,9S0

S23,2S0

S2S,ISO

S2.7,M

S2.8,850

530,700

S25,140

$27,900

S30,180

532,400

$34,620

6

7

8 $36,840

W/CDPubl~ Propam ""--- 2IA1IadImaIt A (Reviled S/2O10)

Exhib."E"
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A TT ACHMENT TO EXHIBIT "E"

UTILITIES ALLOW ANCES
AP ARTMENTS/W ALK-UP/ELEV A TED APARTMENTS

FOR USE WITH RENT WORKSHEET

Section 8 Existing Housing Allowances for
Resident Furnished Utilities and Other Services
Effective September 1, 2009

Exhibit "E"
CH~II/Assumption Agrecment/OarciWIIIS N El P8
~u~t: -6266n'MT A Y





Human Develooment Deoartrnent ninetY (90) davs ~rior to the date the Assuming Bo

exoects to have the rent increase to take effect. The recalculation shall be based upon the most
recent HUD determination of federal HOME Program Rents for the City of El Paso.

(2) Aooroval Process: The City will review the Assuming Borrower's calculations and
determine whether the calculations are correct, and the Assuming Borrower shall be so notified.
In the event that the Assuming Borrower is notified of the City's disapproval, the adjusted rent
schedule may not be used for the Project's HUD-assisted units. The Assuming Borrower shall
promptly meet with the City to resolve the monthly rent to be charged for each HUD-assisted
unit in the Project.

All rents increases are subject to the provisions of outstanding leases and no unit's rent in the
Project may be increased until one year has passed since the last increase for that unit. The
Assuming Borrower must provide each tenant not less than 30 days prior written notice before
implementing any increase in rents.

The Assuming Borrower must annually provide the City with information on rents and
occupancy ofHUD-assisted units to demonstrate compliance.

m HOME Program Tenant Income Limitatioosrreoaot E:ligibility

A. Maximum Tenant Income (24 CFR §§92.203, 92.2S2(h»

There are income targeting requirements for the HOME Program.

The household income of each tenant must be determined initially and in addition, each year
during the affordability period for the Project, the Assuming Borrower must re-examine each
tenant's annual household income. The Assuming Borrower acknowledges receipt of the City's
"Income and Asset Verification Guidelines" (effective May 15, 2007) and agrees to abide by the
income and asset verification procedures contained therein and incorporated by reference, in
addition to the following income examination and verification requirements:

( 1) In order to determine whether a prospective tenant or a tenant is a Low-Income
Household, the Assuming Borrower shall ascertain the annual gross income of all members of
the household. Annual income is the anticipated total gross income from all sources to be
received by each of the household members, including all income derived from assets. The
Assuming Borrower will acquire all required income documentation and will submit the same to
the City's Housing Programs Division for review and approval prior to occupancy. The
Assuming Borrower is required to verify income annually after initial occupancy to determine
income eligibility prior to lease renewal. The Assuming Borrower shall consult with the City's
Housing Programs Division to obtain advice and guidance with respect to income
determinations.

(2) The Assuming Borrower must verify all income, assets. household characteristics.
and circumstances that affect tenant income/asset eligibility in accordance with 24 CFR Part S

Exhibit "F'
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and the City's Income and Asset Verification Guidelines, as may be amended from time to time.
Written verification directly from the source must be obtained when possible. The Assuming
Borrower must maintain documentation of all verification efforts for at least three (3) years from
the effective date of determination.

(3) In verifying income, the Assuming Borrower shall to the extent feasible:
(a) Maintain tenant files to include the unit lease with income

and assets verification documentation.
(b) Maintain required Part 5 income/assets worksheets and

cover sheet in each tenant file with required income/asset documentation
to include:

(I) as appropriate, an explanation of the information being

requested;
(2) contain the tenant's authorization to release information; and
(3) Record of Oral Verification of specific information required.
(c) 24 CFR Part 5 Verification Forms
( I) Third party verification forms will be provided for income

documentation and must be signed by the appropriate household member
to authorize Assuming Borrower to solicit income/asset information.

(2) The Assuming Borrower will include a self-addressed,
stamped envelope with mailed requests for verification.

(3) The Assuming Borrower may make personal contacts with
employers and public agencies if authorization to do so has been provided
by the applicant/tenant by execution of an appropriate verification form.

( d) Give the household an opportunity to explain any
significant differences between the amounts they reported on their
application and amounts reported on third-party verifications.

(4) The Assuming Borrower shall reexamine the income of each tenant household
living in the units at least once a year for lease renewal and the City shall monitor the Assuming
Borrower's verification to determine whether eligible households are occupying the units.

(5) In the event a tenant is detennined over-income (by HUD's standards), the
Assuming Borrower shall notify the tenant that Assuming Borrower must recalculate the tenant's
monthly rent to be charged for the unit when tenant's current lease expires. If the tenant who is
detennined over-income (by HUD's standards) elects not to renew the tenant lease, the tenant
shall be replaced by Assuming Borrower with a new tenant meeting the income eligibility
requirements specified herein. During any period of time in which the Assuming Borrower is
not in compliance with the income or rent guidelines for any unit(s), the Assuming Borrower
shall either (I) repay the subsidy provided by the City under the parties' Financial Tenns
Contract for the unit not in compliance; or (2) extend the affordability period of the unit(s) for
the length of time they are not in compliance.

(6) Temporary non-compliance with the project income targeting requirements is
permissible when the non-compliance is caused by an increase in a tenant's income. The

ExhIDit"F"
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Assuming Borrower must adjust the tenant's rent according to 24 CFR Part 5 and must rent the
next available comparable unit in a manner that complies with the required Floating Unit ratio of
"High" Home rental units for the Project. If the tenant's income is over 80% AMI the rent will
be 30% of the tenant's income.

Exhibit "P
CHD/RdIIb'K/II/~n A~IIIS N PJ p.,

Docurnent: ~ A y 4



EXHIBIT "G"
LEASE ADDENDUM

Property Address, Unit/Apartment No.:

1 This lease addendum is an addendum to the lease agreement ("lease
agreemenr), entered into on -, between

("Owner") and
["T enanr for the leasing of the premises listed above~

2. Puroose of the Addendum. The lease for the above-referenced
unit/apartment is being amended to include the provisions of this
addendum, to comply with HUD regulations regarding tenant leases for
HUD-funded rental rehabilitation projects.

3. Conflict with Other Provisions of the Lease. The provisions of this
addendum supersede in all respects any conflicting provisions contained
in the lease agreement. To the extent any conflict exists between the
lease agreement and this addendum, the provisions of this addendum
shall govern.

4

5

5.1 Confession of Judgment. Any and all provisions in the lease
agreement in which the Tenant agrees to be sued, to admit guilt, or
to a judgment in favor of the Owner in a lawsuit brought in
connection with the lease.

5.2 Treatment of Property .Any and all provisions in the lease
agreement governing the right of the Owner or its agents to take,
hold, or sell personal property of household members without
notice to the Tenant and a court decision on the rights of the
parties, with the exception of personal property remaining in a
housing unit after the Tenant has moved out of the unit which is
disposed of in accordance with Texas law.

5.3 Excusing the Owner from Responsibility. Any and all provisions
in the lease agreement that excuse the ()wner or its agents from
legal responsibility for any action or failure to act, whether
intentional or negligent.

CH~I Reh8M.e... Addendum
1353871 MTAY





7 Nondiscrimination. The Owner and its agenl:s shall not discriminate
against the Tenant in the provision of services, or in any other manner, on
the grounds of age, race, color, creed, religion, sex, handicap, national
origin or familial status.

8, Tenant Aareement to Provide Reauested Information. Tenant
understands that the unit/apartment leased urlder this agreement has
received governmental subsidies and that, as a condition of the
government subsidy, Tenant is required and hereby agrees to provide
Owner with any information and sign any releas,es that are necessary to
allow Owner to verify Tenant's income and aSSE!ts and otherwise comply
with government rules and regulations. Tenant agrees to provide Owner
accurate and complete information regarding Tenant's income and assets
and to do so by the date specified in O\\'ner's request. Tenant
understands that the intentional failure to suppl~( accurate and complete
information regarding Tenant's income shall constitute a serious lease
violation. All Tenant files will be available for in~;pection by all applicable
federal, state, and local agencies. Tenant heret>y consents to release of
all such information by Owner to governmental a~lencies.

9, Severability .The lease agreement and this least! addendum are deemed
to have been made in compliance with all applicable State and local laws,
and if any section or part is not lawful, only that section or part shall be
void, and the remainder of the lease agreement and this addendum shall
remain in full force and effect.

10, HOME Rents. The allowable HOME rents for the Unit identified above is:
$ Iper month. Rents may be adjusted in accordance with
tenant income changes and as a result of changes to rent limits issued by
HUD or the City of El Paso; however the Owner will provide at least 30
days written notice to Tenant prior to increasing the rent.

11 CoDies of Lease Aareement. The Tenant acknowledges receipt of a copy
of this lease addendum and the lease agreement.

BY
Owner or Owner's Representative Date

BY
Tenant Date

CH~ Reh8M.e... Addendum
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ST A TB OF TEXAS ) COMMUNrrY DEVELOPMENT

) INVESTOR-OWNED
COUNTY OF EL PASO) FINANCIAL TERMS CONl'RAcr

A 1 (ONE TO FOUR UNITS AFTER REHAB)

TTAC~M~T -L

~r/nns CONTRACI' is made this ~ day of 2000, by and

between CITY OF EL PASO, hereinafter referred to as "City" and JOHN BUTrNER and

MOLL y BUTfNER, hereinafter refen-ed to as l'Borrower," Gointly and individually) for the

purposes and consideration hereinbelow recited. The tenDS of this Contract shall be as stated below.

WHEREAS, by sufficient vote of the El Paso City Council on / 0 -3 .2000,
approved such loan to Borrower, subject to the tenns specified hereinbelow. .

WHEREAS, this loan is made pursuant to the terms of that certain Comm\mity Development

Investor-Owned Loan No. HO0-07-CD/I0/MP-O305 and through the City's Housing Rehabilitation

Program, hereinafter referred to as "Program;"

WHEREAS, the City's program requires that for projects that will result in four or fewer

dwelling 1n1its after rehabilitation, program will provide public financing in the amount of one
hundred percent (1000/0) of the "eligible rehabilitation costs," as defined herein, as a loan to

Borrower at zero percent (00/0) interest payable over a term of twenty (20) years~

NOW, nIEREFORE, in consideration of the premises and the mutual agreements

hereinafter set forth and for value received by City from Borrower, the parties hereto do mutually

agree to be bound by all tenDS and conditions of this Contract, and all documents incorporated by

reference herein, as follows:

WITNESSETH

I. DESCRIPTION OF PROPERTY AND PROJECf

The subject matter property is legally described as:

North ¥Z of Lots 6 and 7, Block 7, SECOND REVISED MAP OF SUNSET

HEIGHTS, an Addition to the City of El Paso, El Paso County, TexIJS, according to

the plat thereat recorded in Volume JO, Page 47, Plat Records of El Paso County,

Texas; also known and numbered as 1115 North El Paso Street, El Paso, TexIJS.

B. Borrower agrees to fully and completely comply widl all of the applicable tenDS and
conditions of dIe Community Development Construction Contract, attached hereto as Exhibit " A "

and incorporated by reference herein. Borrower further agrees to take all necessary action to perfect
and protect City's lien JX>Sition as specified in Section III., for the life of the Builder's and Mechanic's

Lien Contract and Deed of Trust (widl Power of Sale), attached as Exhibit "B," and incorporated by
reference herein. City's lien being evidenced by that particular Builder's and Mechanic's Lien

Contract and Deed ofTrost (with Power of Sale), so attached as Exhibit "B."

ws.w
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C. City hereby agrees to provide public financing in the amount of one hundred percent

(1000/0) of the "eligible rehabilitation costs." as defined herein, for a total amount not to exceed ONE

HUNDRED nnRTY -SIX THOUSAND AND NOllOOTHS DOLLARS ($ 136t000.00)t as a loan to
Borrower at zero percent (00/0) interest payable over a term of twenty (20) years. according to all

terms and conditions as herein specified. Such loan is evidenced by a Loan Note of even date

herewith attached as Exhibit "C" and incorporated by reference herein. The City will provide such

public financing, as specified above. upon the following additional tenIlS and conditions:

( 1) Loan payments sball be due monthly with the first payment due on the first

day ofthe month as specified in the Loan Note, Exhibit "C", Interest on the loan shall accrue at the

rate of zero percent (00/0) per annum from the date of drawdown,

(2) Borrower shall have not more than twenty (20) years from the due date of the

first payment in which to repay in full all principal and interest due and owing on such loan.

(3) Borrower shall make payments monthly and such payments shall be

calculated over 240 months in monthly installments. The total amount used to compute such

payments shall be detennined as specified by the tenns and conditions of a certain Loan Note of

even date herewith, attached as Exhibit "C" hereto, and incorporated herein.

(4) The purpose of this Loan is to provide Borrower with funds to rehabilitate
Borrower's property located at 1115 North El Paso Street, El Paso, El Paso County, Texas, as more
fully described in a certain Builder's and Mechanic's Lien Contract and Deed of Trust (with Power of
Sale) of even date herewith, attached hereto as Exh1Dit "B," and incorporated by reference herein.
There is no other use of said funds authorized by City, and the use of the City's funds by Borrower
for any other purpose shall constitute a breach of contract by Borrower for which City may pursue
any and all remedies, as specified herein, and any other remedies available to City .

D. Bon'Ower may prepay at any time all or part of the current balance. Such
prepayment, if any is made. will be applied first to any interest due and dlen to the reduction of

principal. In the event a prepayment is made. the rate of interest on such prepayment shall be the

interest rate then in effect under the tenns of this Contract.

0. REPRESENT A TlONS AND W ARRANnBS

A. Bon'Ower represents that the infonnation furnished to City upon which City relied to
make this loan is correct and true. Bon'Ower hereby represents that each of said Borrowers has the

authority and capacity to commit to a financial obligation. Specifically, but not by way of limitation,
dris authority includes signing a loan agreement or any instnunent related thereto and incurring a

financial obligation to rehabilitate the building located at 1115 North El Paso Street, El Paso,

El Paso County, Texas, as more fully described in Exb1Dit "B" attached hereto and incorporated by
reference herein. Bon'Ower further represents that it owns any and all buildings referenced above.

9(s,oo2LBK."pIIM:\mI06



0"
FINANCIAL TERMS OONTRACJ'
Ja ...Molly ~
111.S~FJP8ISbM

B. Bon'Ower agrees and understands that approval of this loan has been made by
consideration of and reliance upon various data furnished by Bon'Ower, including, but not limited to,
data regarding the private financing, and agrees that should any of said data prove to be false or
deliberately misleading in any way, the City shall have the right to unilaterally tenninate this
contract for unremedied breach thereof and demand restitution in full of all principal advanced under
the tenns of the loan, as evidenced by Exhibit "C," plus interest computed at an interest rate of zero
percent (00/0) per annum.

C. This Contract is entered into in the City and County of El Paso, Texas and shall be

governed and construed under the laws of the State of Texas. Venue shall be in El Paso County,

Texas for all purposes.

ill. CONDmONS PRECEDENT

Bonower agrees to fully comply with the following tenus and conditions, as a condition
precedent to Bonower's receipt of any and all public financing described herein:

A. Borrower agrees to grant to City the following collateral as security for the City loan

and bank bas agreed thereto:

(I) Aflrst lien on the following described real property:

North v, of Lots 6 and 7, Block 7, SECOND REVISED MAP OF SUNSET
HEIGHTS, an Addition to the City of El Paso, El Paso County, Texas,
according to the plat thereof, recorded in Volume 10, Page 47. Plat Records
of El Paso County. Texas; also known and numbered as 1115 North El PQSO
Street. El Paso. Texas.

B. This lien shall be subservient only to the following described liens on the above
described property:

NONE

C. Borrower agrees to take any and all necessary action to perfect such liens and to
protect City's lien priority position in such security, as described above. Any loans made under
future advance clauses of any previous loans, without the City's written consent hereunder, shall

constitute a breach of this Conb"act.

D. Borrower agrees to ensure that the City be named in both the perfOm1ance and
payment bon~ if such bonds are required under the terms of the Contract between Borrower and

Contractor for the rehabilitation of the property described herein, and d1at the City be authorized to

call each bond if the City deems it necessary.

~JLBK :'113¡1 ~
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E. Borrower shall also furnish to City acceptable evidence of liability and casualty

insurance on said real estate and improvements thereon which shall be sufficient to guarantee
payment of the Borrower's indebtedness. This insurance coverage shall name the City as an

additional insured.

F. Bonower agrees to obtain all necessary pennits. licenses, and special privileges

which may be required by the City prior to conducting the rehabilitation work on the property

subject to the Contract. In the event Bonower must pay any fees for obtaining any of the above

items to the City. Bonower agrees to pay such to the City. Bonower shall also comply with any

county. state or federal roquiroments which apply to its rehabilitation activities.

G. Borrower und~ds, covenants and agrees to fully and completely comply with all

tenDS and conditions of the Community Development Construction Contract, Exhibit" A."

If Borrower breaches any tenIl or condition of this Section Ill. entitled "Conditions
Precedent, " the entire principal and accrued interest on the loan, as evidenced by Exhibit "C," shall

immediately be declared due and payable, and City shall be entitled to exercise all rights and

remedies reserved to it Wlder Section V., entitled "Events of Default".

IV .COVENANTS

A. Borrower agrees that the public funds advanced hereunder shall be used only to
perfonn the work, as stated in the work schedule approved for such structure to be rehabilitated and
used to bid said work. Borrower agrees that the public funds advanced hereunder shall be used only
as compensation for "eligible rehabilitation costs" incurred in perfomring such work, as specified
directly below. Borrower hereby acknowledges and agrees that the public funds shall not be used
for any other purpose.

B. "Eligible rehabilitation cost(s)" as the term is used herein shall include the actual

construction cost, required appraisals. title searches. insurance. attorney's fees. arehitectwal fees.
escrow charges, tax recordation costs and credit reports, all in the amounts associated directly with

the rehabilitation of the structure, as well as relocation payments made by the property owners. in

accordance with the Community Development Investor-Owned Program. to tenants who are

displaced or temporarily relocated as a result of Program projects. Bon'Ower hereby agrees to

comply with all requirements of the United States Department of Housing and Urban Development

(HUD) Housing Assistance Payment Section 8 Program.

C. Borrower also agrees to comply fully with all requirements of the Tenant Assistance

Policies as developed by dIe City. A copy of the City's Tenant Assistance Policy bas been provided

to Borrower during the application process.

D. Borrower agrees that it will not discriminate against current or prospective tenants on
the basis of the receipt of, or eligibility for, housing assistance under any federal, state or local

9I.\.w4LBK:.-:1m 106
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housing assistance programs, or on the basis that such tenants have a minor child or minor children
who reside with them.

E. Bon'Ower agrees d1at it will not discriminate against any class of individuals
protected against discrimination under federal law in soliciting and accepting tenants for the

rehabilitated structure. Bon'Ower further agrees to participate with City in making all good faith

efforts necessary to attract as tenants any and all classes of individuals protected against

discrimination under federal law .

F. Borrower further agrees dJat within ninety (90) days after the date the City of

El Paso, Office of Housing Rehabilitation, signs the Owner's Acceptance FonD for the rehabilitated

property, as described herein, Bon'Ower will furnish to City data 00 the demographic characteristics
of tenants occupying the rehabilitated structure initially after rehabilitation. Such data must be of a

quality acceptable to the Director of the ~t of Community and Human Development in the

reasonable exercise ofhis discretion.

G. Borrower agrees to comply with the Federal Fair Housing Law and other Federal
Rules, regulations and policies applicable to the perfonnance of this Contract

H. Borrower hereby agrees that in all solicitations for employment applications,
Borrower shall hold itself out as an equal opportunity employer. Borrower shall fuUy comply with

all federal and state laws, regulations, and executive orders regarding equal employment and shall

further comply with Davis-Bacon compensation requirements, if applicable to Borrower.

I. BO1TOwer agrees to execute any and all notes, security agreements, financing
statements, builder's and mechanic's liens and deeds of trust (with Power of Sale) and anyother
documents necessary for perfection of City's lien in the form submitted by CoW1SCl for the City.

J. Borrower agrees to sign all notes, security agreements, financing statements,
builder's and mechanic's liens and Deeds of Trust (with Power of Sale) and close on the loan
advanced herein within thirty (30) calendar days from the date this Contract is approved by City

Council.

K. Upon reasonable request, City shall have the right at all times to inspect Bonowers
business premises, and its books and records relating to cmploymenl Bonowcr agrees that it will
make its premises and records available for such inspection by City.

L. Bon'Ower is prohibited from assigning this Contract in whole or in part in any

manner .Bon'Ower hereby understands and agrees that if d1e rehabilitated property, as described
herein, is sold or b'ansfelTed in whole or in part within twenty (20) years offue date of this Contract,
as recited in paragraph one (I), page one (I) hereinabove. wid1out the written approval ofd1e City.
the City. at its option, may declare the entire balance of principal and accrued interest on the Loan

Note, Exhibit "C", immediately due and payable.
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M. BolTOwer hereby agrees that it shall not impair, whether by means of affim1ative
action or inaction, the loan status of the City, as described herein, in the collateral as described

herein, used as security for the City loan.

N. Furthermore. Borrower agrees for a period of five (5) years conunencing on the date
of initial occupancy. that the property to be rehabilitated located at 1115 North El Paso Street,
El Paso. El Paso County. Texas, as more fully described in Exhibit "8". will be rented to low and
moderate income individuals and/or families. at rents that do not exceed the maximum rents
identified in Exhibit "ntt. which is attached and incorporated by reference herein.

If Borrower breaches any tenn or condition of N. above, entitled "Covenants," the entire

principal and interest on the loan amount, as evidenced by Exhibit "C," shall immediately be
declared due and payable, and City shall be entitled to exercise all rights and remedies reserved to it

under Section V., entitled "Events ofDefault".

v. EVENrS OF DEFAULT

A. City has the right to accelerate the payment of the loan, as evidenced by Exhibit "C,"

upon breach of this Contract by Borrower, and City further has the right to declare d1at the entire

principal amount and interest amount of the loan is immediately due and payable by Borrower to
City at the time of the contract breach. City's right to so call the loan shall apply to all events as

specifically designated in Sections m. and IV., and to the following events, but shall not be limited
to these events:

(I) material CITOrs in tlte representations and Wan'8nties given to City by
Bon'Ower;

Borrower's failure to perfonn any of the covenants or conditions precedent as(2)

stated in this Contract;

(3) any WJStayed judgment or unsatisfied lien against Borrower in an amount
which, in the City's judgment, may impair its security or perfect its security status regarding the
collateral subject to this Contract;

(4) failure to pay interest or principal on time;

(5) Borrower's failure to meet the time deadlines for rehabilitation of the
property as specified in the Community Development ConsbUction Contract, Exhibit" A "; or

(6)

insufficient fimds exist

Bon'Ower's timely payment of principal or interest by check for which

B. City hereby expressly reserves any and all other rights and remedies available to it in
the event of Borrower's breach. It is hereby 1mderstood and agreed that in the event City agrees to a

LBK:PfCII73106 6 911.00
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settlement of any breach of contract by Bon-ower, d1i8 shall not preclude the City ftom exercising its

rights for any further or additional breaches of this Contract This shall also apply to any instances
in which the City allows a period of time to pass so that Bon-ower bas an opportunity to remedy any

breach of this Contract

VI. BORROWER'S LIABll..I1Y

Borrower Wlderstands and agrees d1at if Borrower fails to comply with any tenD or

condition, as specified in Section ill. entitled "Conditions Precedent" or Section IV .entitled

"Covenants", any other tenD or condition of this Contract, or any other tenD or condition of any
docwnent incorporated by reference herein, that City is entitled to withhold payment of publicly-

financed funds WIder the tenns and conditions of this Contract. Borrower will bear sole liability for
an obligations in any way related to the rehabilitation of the property descn'bed herein and City shall

be entitled to all rights and remedies reserved herein.

VII. NOTICES

Any couununications or notices regarding this Contract shall be effective if sent postage
prepaid, certified mail, return receipt requested to the following addresses, unless either party
notifies the other in writing of any change of address:

tm: City of El Paso

Attn: Director, Department of

Community and Hwnan Development
2 Civic Center Plaza

El Paso, TX 79901-1196

BORROWER: JOHN BUTfNER and MOLL y BUTfNER

10316 Cardigan Drive
Et Paso. Texas 79925

VIII. CONFLICI' OF INTERESI

No employee, agent, consultant, officer, or elected or appointed official of City who

exercises any functions or responsibilities, or who has been in a position to participate in a decision-

making process or gain inside infonnation with regard to the activities governed by this Contract
during his tenure or for one year thereafter, shall have any interest, direct or indirect, in any contract
or subcontract, or the proceeds thereof, for work to be perfonned in connection with the Program

under this Contract.

IX. INDEMNIFICA TION

BORROWER HEREBY AGREES TO INDEMNIFY, DEFEND, AND HOLD CITY , ITS
OFFICERS, AGENTS, AND EMPLOYEES HARMLESS FROM ANY SUITS, AcnONS,

LBK.~I06 7 ~
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DEMANDS. LIABn.ITIES, TYPE OR DESCRIPnON. BROUGHT OR MADE. AND CLAIMS
OF ANY CHARAcrER. FOR OR ON ACCOUNT OF ANY INRJRIES OR DEA 1H, OR
ACflONABLE TORTS. SUSTAINED BY ANY PERSON(S). AND DAMAGE OR
DESlRUCflON OF ANY PROPERTY ARISING OUT OF. OCCASIONED BY. OR RELATING
TO DIE PERFORMANCE OF THE CONTRACT .OR nIB AcnVI11ES CARRIED Oln'
HEREUNDER. WHB1HBR OR NOT BASED IN WHOLE OR IN PART ON nIB CITY'S
NEGLIGENCE. UDS INDEMNITY SHALL COVER CfrytS A TI'ORNEY FEFS. COURT
COSTS. WITNESS EXPENSES. AND ALL OTHER RELA TED COSTS INCLUDING
JUDGMENTS. A W ARDS AND SErn.EMENTS.

x ENTIRE AGREEMENT

This Contract embodies all of the representations, rights. duties and obligations of the
parties, and any prior oral or written agreement not embodied herein shall not be binding upon or
inure to the benefit of any of the parties.

This Contract may be executed in any number of CO\Ulterparts; all such CO\Ulterparts shall be

deemed to be originals and together shall constitute ~e ~ the same instrument.

This Contract is signed this\.Jf. day ofcL/LtffIfii:). 2(XX}. but shall

be effective for all purposes as of the date of approval by die El Paso City Council recited

hereinabove.

THE CITY OF EL p ASO

A1TEST:

;;;;~ ~

CityOerk

APPROVED AS TO FORM: APPROVED AS TO CONTENt:

c:7-~a.. ~ .~

Lee Ann B. Koeh1er

Assistant City Attorney Community and Human Development

(Siptwa ~ 00 following page)
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BORROWER(S):

(.,< -

M 0 LL y Bp'I1'NER

The undersigned agrees to sign as Guarantor
on this Financial Tenns Contract.

(Acknowledgment)
STATE OF TEXAS )

)
COUN1Y OF EL p ASO

This inS1I\1ment was acknowl~ged before me on dle ~ day ofJll ~ 2(KX). by
CARLOS M. RAMIREZ, P .E. as Mayor of THE CITY OF EL F. , (

NOtary'S commis8ior-.l-.I:8rJ::.~. I

DORA NAZARIEGA
NOTA~V PU8UC

In ~ ...h ,-
~ ~18IOA .~ ,0 --

.-" .-~-~~~-~- -~---~

Notary's Name {printed):

(Acknowledgment )
STATE OF TEXAS )

)
)COUNrY OF EL p ASO

This instnm1ent was acknowledged before ~ on d1e ~ day of t!I ~ .~. by
JOHN BUTfNER

Notary's conunission expires:

(Acknowledsmalll continue 011 foUowin& JI8IC)
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(Acknowledgment )
ST A TE OF TEXAS )

)
)OOUNTY OF EL p ASO

../2:.!1This instrument was acknowledged before me on the ~ day of
MOLL y BUlTNER

Notary's COImni&1ion expires:
-

Gt-:N;;- .\1ATTHEWS

~')I..frt~ Notary's Name (printed):

aft CXJI1V~ --
0 )816.-

(Acknowledgment)
STATE OF TEXAS )

)
)COUN1Y OF EL PASO , -1'1-

This instI1m1ent was acknowledged before me on dIe ~ day of

JOIIN 0. BmTNER. as Guarantor.

Notary's conunission expires:
~ -~~= ::::::= -
Notary Public, State ofTaxas
Notlly's Name (Printed):

LBK.~3106 10
9/~



0Cr

LOAN NOTE

$136,000.00

A. For value receiv~ I, we, or either of us, JOHN 8UlTNER and MOLLY 8UTTNER,
hereinafter jointly referred to as "Maker", and JOHN 0. 8U1TNER, AS GUARANTOR,
promise to pay to the order of the City of El Paso, hereinafter referred to u "City", at its office at
Two (2) Civic Center Plaza in El Paso, El Paso County, Texas, or at such other place as shall be
designated by the City the principal sum of ONE HUNDRED rnJRTY-sIX rnousAND AND
No/loorns DOLLARS ($136,000.00) in legal and lawful money of the United States of
America with interest on each installment computed as specified below at the rate of zero
percent (00/0) per annum. Such payments to be subject to the tenns and conditions of that certain
Community Development Investor-Owned Financial Terms Contract of even date to which
reference is made for all particulars, and which is incorporated by reference as though fully set
forth herein.

B. This Note together with all interest and charges thereon, shall be due and payable in
consecutive monthly installments as follows, to wit:

( 1) The principal and interest due hereunder is due and payable on the first day of
each month in 240 equal monthly installments. Maker and Guarantor shall have twenty (20) .

years from the due date of the tint payment in which to pay all principal and interest
hereunder .

(2) The fim of such 240 equal monthly installments shall be due and payable\

commencing on the first day of the month of .A U 6 \1 J' -r- I. 20.Jlt. The \
first of the remaining 239 monthly installments shall be due on the fim day of the month J

immediately following the month in which the first payment came due. Each of the total of 240

monthly installments, as hereinabove described. shall be due and payable in an initial payment of
$565.87 and 239 consecutive monthly installments of$566.67 thereafter.

C. The City anticipates and expects that any and all payments due under dIe tenDs of dIis

Note, as well as under any oilier instruments executed simultaneousJy herewith, shalJ be made

promptly on dIe date such amount is due. In dIe event that any such payment is received more
dIan ten ( J 0) days past the due date for such payment, dIen City shall impose a late payment fee

only upon the amount of such late payment which shall be calculated as follows:

( I) Interest shall be recalculated from the time period beginning from the due date of
the payment and ending on the date the City receives the loan payment The interest rate to be

used for this recalculation shall be the IO-year Treasury Bond rate in effect upon the date of

execution of this contract

(2) In the event that the 10-year Treasury Bond rate which was in effect at the date of
the execution of this contract is less than the amount of interest which was in effect for this loan
until the payment due date, as more fully described in Section B. above, then the new interest
rate which shall apply to the principal balance as of the payment due date shaIJ be the highest 10-
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year Treasury Bond rate which has been paid for IO-year Treasury Bonds which have not yet

matured.

(3) In the event that the 100year Treasury Bond rates described in (1) and (2)
represent rates lower than the interest rate which was in effect for this loan until the payment due
date, as more fully described in Section B. above, dten the late payment fee shall be calculated at
the maximum interest rate allowed under the laws of the State of Texas, as of the due date of
such payment which is late.

(4) Nothing in the tenDs of this late payment penalty provision shall be construed to
violate the terms of the Texas laws concerning usury. It is specifically understood and agreed
that the interest on this loan shall continue to accrue. from and after the date of receipt of such
late payment and the penalty therefor. at the rate which is stated in this Note. and that certain
Community Development Investor-Owned Financial Tenns Contract referenced herein. i.e. that
rate which was in effect prior to the imposition of the provisions of this Section C. pertaining to
late payment penalty .The interest accrual. as more fully described in the immediately preceding
sentence. shall continue from and after the date of receipt of such late payment by City and stay
in effect for the full remaining term of this loan. unless another payment is made in such a
manner as to cause an additional late payment penalty. as defined hereinabove. to be assessed.

D. Each maker, surety and endorser of this Note expressly waives all notices, demands for
payment, presentations for payments, notices of intention to accelerate the maturity, protest and
notice of protests, as to this Note and as to each, every and all installments hereof, and each
agrees that the time of payment hereof may be extended by the principals without further consent
of any accommodation maker, endorser, guarantor or Surety .

E. Any prepayment must be in accordance with the tenns specified in that certain
Community Development Investor-Owned Financial Terms Contract referenced herein. Any
prepayment first is to be applied toward any interest due, and then to the reduction of the
principal balance of the Note, thereby reducing the term of the Note accordingly. No penalty
shall be charged for such prepayment

F. As a condition precedent to a transfer of all or any portion of the fee title of the property
secured under this Note, Maker shall obtain the written consent of City. As a condition
preccdent to the assumption of this Note, Maker shall obtain the written consent of City .If, in
either instance, as spccified in this Paragraph F ., Maker fails to obtain such written consent of
City, City may, at its option, declare all of the balance ofthis Note, including dIe entire balance
of principal and accrued interest on this Note immediately due and payable. If City does choose
in its own discretion to give its written Consent to Maker to ttansfer all or any portion of the f~
title of the property secured under this Note, or if City does choose in its own discretion to give
its written consent to Maker to transfer all or any portion of the fee title of the property secured
under this Note, or if City does choose in its own discretion to give its written consent to Maker
for a third-party to assume this Note, City may. at its option, require an increase in the rate of
interest of this Note.
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G. Payment of this Note is secured by a Builder's and Mechanic's Lien Contract and Deed of
Trust with Power of Sale of even date herewith, incorporated by reference herein related to the
rehabilitation of the Maker's property which is located at 1115 North El Paso Street, El Paso,
El Paso County, Texas, and is further subject to the terms and conditions as specified in the

Community Development Construction Contract of even date and referenced herein, and the
Community Development Investor-Qwned Financial Terms Contract of even date and referenced
herein; all rights and remedies of the City as specified in the above-referenced contracts as to the
acceleration of the indebtedness evidenced by this Note and all other applicable terms and
conditions, are expressly reserved herein and incorporated herewith.

H. In the event of (a) default in the timely payment of any installment of either principal or
interest hereon or any other amount payable hereunder, in whole or in part; or (b) default by
Maker with respect to the hereinabove described Community Development Construction
Contract, the Community Development Investor-Owned Financial Tenns Contract, or any other
security document related hereto, and referenced herein, and upon a failure to cure any such
default before the expiration of ten ( 10) days from receipt by Maker of notice of any such
default, such notice to be given by certified mail, return receipt requested, or by personal service,
the holder of this Note shall have the right and option, in addition to any and all other rights,
remedies or recourses available to it, to declare the unpaid balance of principal and accrued
interest on this Note at once due and payable. Failure to exercise such right upon any default or
any occurrence shall not constitute a waiver of the right to exercise it in the event of any
subsequent default or occurrence of the same or some other character. If this Note is not paid at
maturity, no matter how such maturity is brought about, then the holder hereof may, in addition
to any and all other rights, remedies or recourses available to it, proceed with the foreclosure of
the liens securing payment hereof in the manner provided in the Builder's and Mechanic's Lien
Contract and Deed of Trust with Power of Sale, referenced herein, or any other security
document, or in any other manner allowed by law or in equity.

MAKER(S):

The undersigned agrees to sign as Guarantor
on this Loan Note.

(Acknowledaments 011 fo1lowina page)
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(Acknowledgment)
ST A TE OF TEXAS

COUNTY OF EL PASO

This instrument was aC~OWJedged before me on the~y ofl?d,J. t-- .
2000, by JOHN BU1TNER.

Notary's CommilSion Expires:

Notary's Name (Printed)

(Acknowledgment)
ST A TE OF TEXAS

COUNTY OF EL p ASO

This inStnlment was ac~owlcdged before me on the ~ tf.y of Lfff..lfkt -"
2000, by MOLL y BUITNER. ,

Notary's Commission Expires:

Notary's Name (printed)

(Acknowledgment)
STATE OF TEXAS

)
, ) ~

This instNment was acknowledged before me on the ~ day

2000, by JOHN 0. BUTrNER. as Guarantor.

COUNTY OF EL PASO

, of cfJc;,.. ~ ~ .

~---Notary's Commission Expires:

Notary Public, State of Texas
Notary's Name (printed)

LSK:.-:W73I07 4 ~



NoncE OF CONFmENTIALITY RIGHTS: IF YOu ARE A NA ruRAL PERSON,
YOu MA y REMOVE OR STRIKE ANY OF THE FOLLOWING INFORMA TION
FROM ANY INSTRUMENT mAT TRANSFERS AN INTEREST IN REAL PROPERTY
BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS: YOUR SOCIAL
SECURITY NUMBER OR YOUR DRIVER'S LICENSE NUMBER

DECLARA nON CONCERNING COVENANTS
AND RE S TRI CfI O N S R UNNIN G WITH THE LAND

ST A TE OF TEXAS )
)
)

KNOW ALL MEN BY THESE PRESENTS
COUNTY OF EL PASO

THIS DECLARATION CONCERNING COVENANTS AND RE~crlONS
RUNNING WITH THE LAND (the "Declaration") is made as of .2011, by
JOSE GARCIA AND ANGELA A. GARCIA, their successors and assigns, organized and
existing under the laws of the State of Texas, (the "Owner") and is given as a condition
precedent to the assumption of an award of HOME/CDBG funds pursuant to Title 24 Code of
Federal Regulations ("CFR ") Parts 92 and 570 being the regulations of the United States
Department of Housing and Urban Development ), as amended, to the CITY OF EL p ASO,
TEXAS, a municipal corporation organized and existing under the laws of the State of Texas

(the "City").

RECIT ALS:

WHEREAS, the Owner is participating in the City's Community Development Rental
Housing Program for Affordable Housing Construction/Rehabilitation under the U. S.
Department of Housing and Urban Development ("HOD") Community Development Block
Grant/HOME Investment Partnership Programs through a loan(s) from the City (collectively, the
"HOME funds") and the Owner is entering into this Agreement pursuant to the terms of an
Assumption Agreement (the "Agreement") dated , 2011) with the City related
to the operation of two HOD-assisted rental units located at 1115 N. El Paso Street, El Paso,
Texas, the legal description of which is more particularly set forth in Exhibit A hereto (the
"Property"); and

WHEREAS, in connection with the acceptance and as a condition for the receipt of the
HOME funds, the City is requiring the enforcement of certain affordability/rent restriction
requirements upon the Property for a period of time as specified in the parties' Assumption
Agreement, and in order to fulfill other obligations required under the Agreement, the Owner has
agreed to execute this Declaration and to subject the Property to certain restrictive covenants
running with the land.

TmS DOCUMENT IS TO BE FILED IN
mE EL P ASO COUNTY CLERK'S REAL PROPERTY RECORDS.

3/16f2011











IN WITNESS WHEREOF, The Owner hereby executes this Declaration Concerning

Covenants and Restrictions Running with the Land as of the year and day of the

acknowledgment( s ).

OWNER: .IO~F. GARCIA AND ANGW.T.A A- GARrTA

Date: #~..J 1? In-l!

(The foregoing representative(s) of Owner expressly represents that execution of this Agreement
has: been lawfully authorized by the Owner).

(Acknowledgment)

ST A TE OF TEXAS )

COUNTY OF EL p ASO )

This instrument was acknowledged before me on the ~day of~ ~ .2oli
by JOSE GARCIA and ANGELA A. GARCIA. as Owner(s).

JNotary's commission expires:

t~~~am~~~:{ ' >
~ ~ ~ '--- ~ (..J"'t: .~ v v r- J "'--

WHEN RECORDED, RETURN TO:
City of EL Paso, Texas
Community and Human Development Department
2 Civic Center Plaza, 81h Floor
El Paso, Texas 79901
Attn: Housing Programs Manager

~11/K/DcclIratiolllII15 N. El PIIo Sb.r

Document 162676/ MT A Y 6



EXHIBIT " A "

North H of Lots 6 and 7, Block 7, SECOND
RBVISBD HAP OF SUNSET HBIGHTS, an Addition to
the City of El Paso, Sl Paso County, Texas,
according to the plat thereof, recorded in
Volume 10, Page 47, Plat Records of El Paso
County, Texas; also known and numbered as
1115 N. El Paso Street, El Paso, Texas


