'CITY OF EL PASO, TEXAS
AGENDA ITEM
DEPARTMENT HEAD’S SUMMARY FORM

DEPARTMENT: Engineering

AGENDA DATE: May 11, 2010
CONTACT PERSON NAME AND PHONE NUMBER: R. Alan Shubert, P.E., City Engineer X4423

DISTRICT(S) AFFECTED: 1&38

SUBJECT:
That the City Manager be authorized to sign the following three licenses from the EI Paso County Water

Improvement District Number 1 to the City:

1. License L-1124: A five foot by five foot concrete box culvert and headwall structures within the Montoya
main lateral canal at station 159+32: 50 year term at a total cost to the City of $7,470.00.

2. License 1-1125: One (1) Sixty inch reinforced concrete pipe and two (2) thirty-six inch reinforced
concrete pipes within Montoya drainage canal at station 241+20: 50 year term at a total cost to City of $20,160.00.
3. License L-1126: One sixty inch reinforced concrete pipe within the Montoya lateral canal “branch A” at
Station 30+29: 50 year term at a total cost of $9,312.00.

BACKGROUND / DISCUSSION:
City Council approved the construction award for Upper Valley Drainage Improvements Phase 4 (Lindberg and

Equestre) March 2, 2010. The project includes the replacement of three existing El Paso County Water
Improvement District #1 crossings. This item provides the approval of the license agreements for the construction

and roadway crossings.

PRIOR COUNCIL ACTION:
City Council approved the construction award for Upper Valley Drainage Improvements Phase 4 (Lindberg and

Equestre) March 2, 2010.

AMOUNT AND SOURCE OF FUNDING:
2006 Storm
508027-267264-14200500-PSTM06 PW26-0B

BOARD / COMMISSION ACTION:
N/A

DEPARTMENT HEAD: / /j

xf D‘epartment Head Summary Form is initiated by Purchasing, client department
should sign also)

Information copy to appropriate Deputy City Manager




RESOLUTION
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL PASO:

That the City Manager be authorized to sign the following three licenses from the EI Paso
County Water Improvement District Number 1 to the City:

1. License L-1124: A five foot by five foot concrete box culvert and headwall structures
within the Montoya main lateral canal at station 159+32: 50 year term at a total cost
to the City of $7,470.00.

2. License L-1125: One (1) Sixty inch reinforced concrete pipe and two (2) thirty-six
inch féinforced concrete pipes within Montoya drainage canal at station 241+20: 50
year term at a total cost to City of $20,160.00.

3. License L-1126: One sixty inch reinforced concrete pipe within the Montoya lateral

canal “branch A” at Station 30+29: 50 year term at a total cost of $9,312.00.
ADOPTED THIS DAY OF i} 2010.

CITY OF EL PASO:

John F. Cook, Mayor

ATTEST:

Richarda Duffy Momsen,

City Clerk

APPROVED AS TO FORM: APPROVED AS TO CONTENT
‘ﬁark Shoesmith R. Alan Shubert, P.E.

Assistant City Attorney City Engineer

55968 MSHO Reso EPCWID # 1 Licenses




License L-1124

LICENSE FOR PRIVATE-USE OF DISTRICT REAL PROPERTY

The City of El1 Paso - 1 - 5' X 5' Concrete Box Culvert and Headwall
Structures

Within Montoya Main Lateral Canal at Station 159+32

This License is entered into between the El Paso County Water Improvement District No.
1, a political subdivision of the State of Texas existing pursuant to Article XVI, Section
59, of the Constitution of the State of Texas (“District”), and The City of El Paso
(“Licensee”), a home-rule municipal corporation.

WITNESSETH

In consideration of the mutual covenants and agreements of this License and other good
and valuable consideration, the parties agree as follows:

1.0 PURPOSE OF LICENSE

Subject to the terms and conditions described herein, this License is for the sole purpose
of the Licensee’s use to construct, operate, install, maintain, inspect, repair, replace, or
remove 1 - 5' X 5' Concrete Box Culvert and Headwall Structures at the location shown
as the “Basement” described and depicted on the survey drawings and field notes
attached as Exhibit “A”, being a total surface area of 4980 square feet, and engineering
drawing attached as Exhibit “B”; all of which are fully incorporated herein by this
reference. The purpose of the Easement is limited to the private use of the Licensee and
the Easement shall not be used for public, community, or third-party purposes, except in
accordance with Section 11 below. Any substantial or significant addition or changes to
the use set forth in the application for this License may require administrative review and
a reasonable fee for such review.

2.0 TERM OF LICENSE

The term of this License shall be for fifty (50) years commencing on April 28, 2010, (the
Commencement Date) and expiring at midnight April 27, 2060, (the Expiration Date).

3.0 CONSIDERATION

This License is granted for good and valuable consideration including Licensee’s
payment to District of the sum of $7,470.00 upon execution of this License.
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License L-1124

4.0 LICENSE RENEWAL

Licensee may request that the District renew this License for a fifty (50) year term so
long as Licensee has not breached the terms and conditions of this License during the
initial term. Licensee shall make such request by written notice to the District at least
sixty (60) days prior to the Expiration Date. Prior to the effective date of any renewal of
this License, Licensee shall pay to the District a fee to be negotiated by the District and
Licensee. THE DISTRICT RETAINS THE RIGHT TO DENY ANY REQUEST TO
RENEW THIS LICENSE FOR ANY REASON. Nothing in this License shall prevent
Licensee from exercising its eminent domain powers.

5.0 RIGHT OF INGRESS AND EGRESS

The District grants to Licensee the right of ingress and egress to the Easement for the
purposes identified in this License in Section 1.0 set out above, provided that the
Licensee shall not disturb or interfere with District’s use of the Easement or any other
property of District, including without limitation any surface, subsurface or aerial

portions.

6.0 COORDINATION OF CONSTRUCTION

6.1 Licensee agrees to give notice to the District and coordinate with the District’s
Maintenance Supervisor forty-eight (48) hours prior to any construction by Licensee, its
agent(s) or contractor(s) on the Easement. To the extent any construction on the
Easement may have already commenced, the District shall have the right to inspect and
review such construction to determine whether the same meets the District’s Design
Standards in effect at the time such inspection or review is done by the District. If the
District determines that any part of such construction does not meet the District’s Design
Standards, then within twenty-one (21) calendar days-after written notification from
District, the Licensee shall modify or reconstruct any such construction in a manner
consistent with the District’s Design Standards, as well as applicable federal, state, local
laws, and the National Electrical Safety Code (NESC) standards.

6.2 If the District determines that any part of such construction does not comply with the
Application To Use District Property submitted by Licensee, does not meet the District’s
Design Standards, or interferes with the operation, maintenance or administration by the
District of its facilities, the District shall have the right to order, on not less than three (3)
hours written notice from the District’s General Manager, that all construction cease until
corrective action taken by Licensee, its contractors or agents which, in the sole and
absolute judgment of the District’s licensed engineer, is adequate to remedy the problem
cited for the work stoppage.
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License L-1124

7.0. OPERATING RULES AND LAWS

Licensee represents, warrants, and agrees that it will conduct its activities on the
Easement in compliance with all applicable environmental laws, ordinances, rules,
regulations and policies and shall comply with all federal, state and local laws,
ordinances, rules, regulations and policies applicable to its construction and operations
under this License.

8.0 CULTURAL VALUES

Should evidence of historical, archeological, or paleontological sites be discovered in the
course of Licensee’s construction or use of the Easement, Licensee shall immediately
suspend construction or operations and advise the District. Licensee acknowledges the
existence of an agreement between the District and the State of Texas and/or the State
Historical Preservation Officer for the State of Texas and accepts this License subject to
all provisions of such agreement.

9.0 CONCEALED CONDITIONS OR OBSTACLES

Licensee accepts the Easement in its existing condition. Except to the extent liable under
the Texas Tort Claims Act, District shall not be responsible for any condition (open or
concealed), defects, or obstacles encountered by Licensee, and District makes no
warranties or representations related to any condition of the Easement. .

10.0 INTERFERENCE PROHIBITED

Licensee’s activities shall be conducted so as not to interfere with the operation,
maintenance or administration by District of its water improvement district and its
facilities. Licensee shall reimburse District for any documented repairs, maintenance or
expense required or incurred by District, which repair, maintenance, or expense is caused
by Licensee’s activities on the Easement. Licensee shall make such reimbursement within
30 days after written notice to Licensee.

11.0 USE LIMITATION

11.1 Use of the Easement by Licensee is limited to those uses specified in this License.
This License (a) does not grant any rights to water; and (b) does not allow Licensee to
restrict entry or use by District, its agents, servants, employees, constructors, or invitees
to the Easement, or any surface, subsurface or aerial portions of it.

11.2 Licensee shall never dedicate, grant, or convey any right to this Easement to a third
party without the prior written consent of District. Any dedication, grant, or conveyance
of any right to this Easement by the Licensee, including but not limited to, dedication,
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License 1L-1124

grant, or conveyance of a public highway, street, or roadway, without the prior written
consent of District shall not be valid and shall constitute a breach of the obligations
imposed upon Licensee under this License and entitle District to invoke any remedy
District may have under the terms of this License or otherwise by law.

12.0 INDEMNITY AND INSURANCE

12.1 To the maximum extent allowable by law, Licensee agrees to indemnify and hold
the District and its officers, directors, employees, engineers, attorneys, and agents
harmless from any and all liability, loss, claims, demands or actions arising out of or
resulting from injury to or death of persons, or damage to or loss of property, including
environmental damage, in connection with Licensee’s use of or presence on the
Easement; but in each instance, only to the extent the liability, loss, claim, demand, or
action is determined attributable to Licensee's negligence, gross negligence, strict liability
in tort or willful misconduct. This provision shall survive the expiration or earlier
termination of this License.

12.2 At all times during the term of this License, Licensee agrees to procure and maintain
in force, at its expense, a commercial general liability insurance policy adequate to
protect District against liability for damage claims through use of or arising out of
accidents occurring in and around the Easement, in minimum coverage amounts
acceptable to District. Such insurance policy shall name District as an additional insured
and contain a provision or endorsement that the coverage afforded will not be canceled,
materially changed or renewal refused until at least 30 days’ prior written notice has been
given to District. Licensee shall provide to District, at the time this License is presented
for approval by District’s governing body, a certificate evidencing such insurance
coverage. Licensee shall ensure that District is furnished evidence, satisfactory to
District, of continuation of such insurance each year during the term of this License. If
the Licensee is a governmental entity and is self-insured, then at all times during the term
of this License, Licensee agrees to self insure against liability for damage claims through
use of or arising out of accidents occurring in and around the Easement in minimum
amount of coverage amounts acceptable to the District. Licensee shall provide to
District, at the time this License is presented for approval by District’s governing body, a
letter evidencing such self insurance coverage. Licensee shall ensure that District is
furnished evidence, satisfactory to District, of continuation of such insurance each year
during the term of this License. The insurance requirements contained herein are not
intended nor shall inure to the benefit of any third party.

12.3 District shall have no liability to Licensee for any damage to Licensee's property on
the Easement, and Licensee shall hold District, its officers, directors, employees,
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License 1-1124

engineers, attorneys, and agents harmless from any claim, damage, or demand resulting
from such damage.

13.0 MAINTENANCE

13.1. Licensee shall be responsible for any and all maintenance associated with
Licensee’s use of its facilities in the Easement. Such maintenance shall include, but not
be limited to: (a) repair and upkeep of the Easement and Licensee's facilities located
thereon; (b) removal of deposited sediment, trash, weeds, and other debris from within
the Easement; (c) control of vectors and other pests associated with the Easement and
Licensee's facilities located thereon. Such maintenance shall be conducted by Licensee
as needed, annually or on written request by District, between the end of each irrigation
season and December 31, or at other times upon written notification by District or
Licensee. Such maintenance shall not interfere in any manner whatsoever with the
construction, operation, and maintenance of any part of District’s facilities or the Rio
Grande Reclamation Project. District shall be notified at least forty-eight (48) hours in
advance of any planned maintenance, unless under emergency conditions when
notification shall be timely. Any violation by Licensee of its maintenance obligation as .
set forth in this section shall constitute a breach of this License by Licensee and shall
entitle District to invoke any and all remedies provided under this License or otherwise

by law.

13.2 Damage to District’s Facilities. In addition to all other remedies provided under this
License and by law to District, Licensee shall repair or reimburse the District for the
repair costs and any other actual damages to the District’s facilities, which damages are
caused by Licensee’s maintenance, operation, or use of the Easement, whether or not
such damages are caused by Licensee’s negligence or Act of God.

14.0 NO WARRANTY OF TITLE

District makes no warranties or representations of title or interest in the Easement or legal
authority to make this License. This License is granted only to the extent of District’s
interest, if any, in the Easement and is subject to all prior and existing leases, easements,
licenses, and other rights of use pertaining to the site of the Easement.

15.0 DEFAULT

In the event of any breach by Licensee in the performance of any term or condition of
this License which breach continues for thirty (30) days after written notice from District
of such breach, District may declare a default and terminate this License without further
notice, and/or invoke any other remedy provided by this license or law or equity,
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License I.-1124

including without limitation, injunctive relief and damages without refund of any
consideration or of any amounts previously paid to District by Licensee.

16.0 USE OF EASEMENT BY DISTRICT

District retains and reserves all right, title and interest in the Easement and in the site of
the Easement, and shall continue to enjoy the use of the Easement, including all surface,
subsurface and aerial portions, for any and all purposes not inconsistent with the use
granted to Licensee by this License. District shall have the right to use the Easement

without payment to Licensee.

17.0 NOTICES

17.1 All notices, requests, demands, and other communications required by or made in
connection with this License shall be in writing and shall be deemed given in personally
delivered or mailed, certified mail, return receipt requested, or sent by overnight carrier to

the following addresses:
If to Licensee, to:

The City of El Paso
2 Civic Center Plaza, 4th Floor of City Hall

El Paso, Texas 79901
Phone (915) 541-4200
Fax (915) 541-4441
If to District, to:
General Manager
El Paso County Water Improvement District No. 1
P.O. Box 749 |
Clint, Texas 79836-0749
Phone (915) 872-4000
Fax (915) 851-0816

17.2 Any notice given in accordance with this Section shall be deemed received upon
receipt if by personal delivery, two (2) days after deposit in the U.S. Mail if sent certified
mail, or the following business day if sent by overnight carrier.

17.3 District and Licensee shall promptly notify the other party of any changes in
address, telephone number or facsimile number.
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18.0 EXPIRATION OR TERMINATION

18.1 Within sixty (60) days after expiration or termination of this License, Licensee shall
remove all of the Licensee’s facilities from the Easement and shall restore the site of the
Easement to the condition that such Easement existed at the commencement of this
License or to a condition that is reasonably close to the condition that such Easement
existed at the commencement of this License and is approved in writing by the District.
Upon Licensee’s failure to remove its facilities from the Easement within sixty (60) days
after the expiration, termination, or revocation of this License, Licensee shall pay District
for all of District’s expenses related to removal of the facilities.

18.2 Any illegal use of or illegal activity by the License on the Easement or the site of the
Easement shall be cause for immediate termination of this License.

19.0 ENTIRE AGREEMENT

This License contains the entire agreement between the parties and supersedes previous
agreements or licenses, if any, relating to the subject matter of this License. Any oral
representations or modifications concerning this License shall be of no force and effect.
Any subsequent amendment or modification must be in writing and agreed to by the

parties.

20.0 ASSIGNMENT

The Licensee may assign this License to any successor to the Licensee whether by
merger, consolidation, sale of assets, or otherwise; provided that successor shall be bound
by and comply with the terms of this License, that the successor is in good standing with
the District, and that the Licensee first obtain the written approval of the District.

21.0 TEXAS LAW TO APPLY

This License is to be construed under Texas law. Venue for any suit brought on this
License by either party shall be El Paso County, Texas in a court of competent
jurisdiction.

22.0 SEVERABILITY

If any one or more of the provisions contained in this License are for any reason held to
be invalid, illegal, or unenforceable in any respect, the invalidity, illegality, or
unenforceability will not affect any other provision of this License, which will be
construed as if it had not included the invalid, illegal, or unenforceable provision,
provided such provision or provisions are not essential to the substance of this License. If
such provision or provisions are essential to the substance of this License, this License
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License L-1124

shall be deemed null and void, and there shall be no refund of any consideration paid in
connection with this License.

23.0 RIGHTS AND REMEDIES CUMULATIVE

The rights and remedies provided by this License are cumulative, and either party’s use
of any right or remedy will not preclude or waive its right to use any other remedy. The
rights and remedies are given in addition to any other rights the parties may have by law,
statute, ordinance or otherwise.

24.0 ATTORNEY’S FEES

If, as a result of either party’s default under this License, the other party employs an
attorney or attorneys to enforce its rights under this License, then the party adjudged to be
in default will pay the other party the reasonable attorney’s fees and costs incurred to

enforce the License.

25.0 TITLES

The titles of the articles, paragraphs, and sections of this License are intended for the
convenience of the parties and shall have no effect and shall neither limit nor amplify the
provisions of this License.

26.0 RECORDING OF LICENSE

The District may record this License with the Real Property Records of El Paso County,
Texas.

27.0 APPLICATION TO USE DISTRICT REAL PROPERTY

This License is granted, in part, based in the reliance on the information supplied and the
interpretation made by the Licensee to the District in the Licensee’s “Application to Use
District Property” and that such information was true and correct. Should any part of such
information be determined by the District to be incorrect or wrong, this License may be
reevaluated by the District. If this License, based on the correct information, is found by
the District to be detrimental to the District interests, then the Licensee may be
determined by the District to be in breach and invoke the provisions of Section 15 of this

License.
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License L.-1124

28.0 DISCHARGE OF NON-AGRICULTURAL STORM WATER OR
RUNOFF

This license does not permit the discharge of any kind into the District’s drainage or
irrigation canals or other facilities. Such prohibited discharges included, but are not
limited to, non-agricultural storm water, runoff from non agricultural land, groundwater,
effluent, sewage, or chemicals of any kind, with the single exception that if the location
of the easement in consideration under this License is within the City of El Paso’s Extra
Territorial Jurisdiction, and the Licensee plans on discharging storm water runoff, the
Licensee must obtain written permission from the City of El Paso for the term of this
License to discharge storm water and the Licensee must provide a copy of such
permission to the District. All types of discharge other than storm water permitted and
approved by the City of El Paso are prohibited and any other discharge by the Licensee
shall be reasons for immediate termination, without notice, of this License by the District.

29.0 ADEQUACY OF FACILITIES

By executing this License, the Licensee acknowledges that District makes no warranty,
promises, or conditions regarding the adequacy of the District’s facilities, including but-
not limited to the District’s drainage and irrigation canals, to convey water, including
storm water runoff or flood water. The Licensee further acknowledges that during
flooding water may flow from the District facilities and flood the easement under
considered under this license, the Licensee’s land, property, and/or facilities, and to the
maximum extent allowable by law, Licensee agrees to indemnify and hold the District
and its officers, directors, employees, engineers, attorneys, and agents harmless from any
and all liability, loss, claims, demands or actions arising out of or resulting from injury to
or death of persons, or damage to or loss of property, including environmental damage, in
connection with any flooding or storm water that may result, in part or in full, because of
the Licensee use of the easement considered under this License.

30.0 CONSTRUCTION CONTRACTOR

Licensee shall incorporate the terms and conditions of this License in any construction
contract applicable to this License. Any contractor employed by Licensee shall, in its
contract with Licensee, expressly assume performance of the work subject to the terms
and conditions of this License.
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License L-1124

IN WITNESS WHEREOF, the parties have executed this License in duplicate
counterparts, each of which has the full force and effect of an original. This License is
effective on the date written below on the signature line for the District:

El Paso County Water Improvement District No. 1

By: Date:

JOHNNY STUBBS
President, Board of Directors

Licensee: The City of El Paso

By: Date:

Printed Name: Title:
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WITNESS THE FOLLOWING SIGNATURES:

APROVED AS TO FORM.:

e

LICENSEE: CITY OF EL PASO:

/Mark Shoesmith
Assistant City Attorney

55949

Joyce Wilson, City Manager

Date:

APPROVED AS TO CONTENT:

R. Alan Shubert, P.E.
City Engineer
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EXﬁlB‘T w

Frank X. Spencer & Associates, Inc.

Consulting Civil Engineers & Surveyors
1.130 Montana * Bl Paso, Texas 799202

) ~ (915) 533-4600
” 22, . ‘ FAX (915) 533-4673
e-mail: elpaso@fxsa.com

Frank X.Spencer, P.E., R.P.L.S.

METES AND BOUNDS DESCRIPTION

A 0.114 ACRES (4,980 S.F.) OF LAND OUT OF MONTOYA MAIN LATERAL, WITHIN
BLOCK 5, UPPER VALLEY SURVEYS, CITY OF EL PASO, ELPASO COUNTY, '
TEXAS, BEING MORE PARTICULARLY DESCRIBED BY METES AND BOUNDS AS

FOLLOWS:

COMMENCING at a recovered 74" 1ron prpe at-the centerline intersection of :{Country Club
Drive a (oO-foot right-of-way) and Love Road (60-foot right-of-way) (called for on the original
County Surveyors field notes, Field: Book No, PS19; Page 27, for the maps of Upper Valley.
Surveys Block 4, dated November 1929, .and Block 5 dated December 1929)} ‘from which -a

- county monurhent -at the intersection of Country Club Drive and Country Club Place a.50- ioot.f .
right- Of-WcLV (called for:on the. orlgmal County Suiveyors field notes; Field Book No. PS19, Page;-:- E

© 27, for the maps of Upper Valley ‘Surveys. Block 4, dated November 1929, and Block 5, dated - -
Decembe, 1929) bears North 74°O4 257 West (North 77°17 00” West Re\.ord) a a*stance of

aluminum. cap markcd “FXSA RP. L. S. 2198” set on. Lhe common boundary 11ne of the Montcva -
Main Lateral (60-foot right-of-way,, Book 325, Page 62,.and Book 320, Page 87, Deed Redoxds,

. El Paso-Ceunty, Texas) and Tract 43A, Block 5 ;Upper- Valley Surveys, Book 4718; Page 850,
Deed Records, El Paso. Coutity, Texas, for the POINT OF BEGINNING of this- Hescnptron,
having a.State Plane coordinate: valug of N: 10,690,650.94, E:.356,393. 89 (Texas Central Zone =

© 4203) from-which Horizontal Control Station “Chino” bears North 04°59°12” East, a dlvtance of -
27, 167 74 fe havmg a State Plane value ofN 10,717,710.86, E+-358,754, 95; S

THENCE North 27°27°59” West, along the common boundary line of the westerly rrght-of-way
line 'of the Montoya Main Lateral and the easterly boundary: line of said Tract 334, a distance of
33,69 feet, to a 5/8 “rebar with aluminum cap marked “FXSA R.P.L. S.2198” set.on the southérly"
right-of-way of. Lndbergh Drive. (60-F oot nght-of—way) and the northeast corner of Tract 334,

‘ Block 5, Unper Valley’ Surveys.

4THEN(‘E North 27°13°13” West a. drstance of 48 58 feet, to a 5/8 rebar ‘with aluminum oap
~marked “FXSAR.P.L.S. 2198”; R , .

THENCE, North 59 44’077 East 2 drstance of 60.26 feet, to a point on th@ ¢ommon boundary
~ line of Tract 7B Upper Valley Surveys; Book 1195 Page 1184, Deed Records El Paso -County,
Texas, and the easterly right-of-way llne ofithe Mon‘roya Main Lateral;

THENCE, South 28°37°59” East, along the saxd common boundary } nne, a dlstance of 29.54 feet,

toa5/8 “rebar with aluminum cap marked “FXSA RP.L.S. 2198 set on the northerly right-of-
way line of Lindbergh Drive, and’ the southwesterly corner of said TI"-LCt 7

RECEWE' |
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THENCE, South 26°28°35” East, along the easterly right-of-way line of the Montoya Main
Lateral, a distance of 52.75 feet, to a 5/8 “rebar with aluminum cap marked “FXSA R.P.L.S.

2198 set on the eastetly right-of-way line of the Montoya.Main Lateral.

THENCE, South 59°44°07” ‘West, a.distance .of 60.15 feet, to the POINT -OF BEGINNING
containing 0.114 Acres (4,980.S.F.) of land, more or less.

Frank X..Spencer & Associates, Inc.

Charles Gutierrez, RPLS
Texas License No. 5572

Date; 9%/21fio

RECEIVED|
1 APR 21200
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License L-1125

LICENSE FOR PRIVATE-USE OF DISTRICT REAL PROPERTY

The City of El Paso - 1 -60" Reinforced Concrete Pipe (RCP) and 2- 36" —

RCP's
Within Montoya Drainage Canal at Station 241+20

This License is entered into between the El Paso County Water Improvement District No.
1, a political subdivision of the State of Texas existing pursuant to Article XVI, Section
59, of the Constitution of the State of Texas (“District”), and The City of El Paso
(“Licensee”), a home-rule municipal corporation.

WITNESSETH

Tn consideration of the mutual covenants and agreements of this License and other good
and valuable consideration, the parties agree as follows:

1.0 PURPOSE OF LICENSE

Subject to the terms and conditions described herein, this License is for the sole purpose
of the Licensee’s use to construct, operate, install, maintain, inspect, repair, replace, or
~ remove 1 -60" Reinforced Cbncrete Pipe (RCP) and 2- 36" RCP's at the location shown
as the “Basement” described and depicted on the survey drawings and field notes ;
attached as Exhibit “A”, being a total surface area of 13440 square feet, and engineering. '

drawing attached as Exhibit «B”: all of which are fully incorporated herein by this. 0w

reference. The purpose of the Easement is limited to the private use of ’;he Licensee and
the Easement shall not be used for public, community, or third-party purposes, except in
accordance with Section 11 below. Any substantial or significant addition or changes to
the use set forth in the application for this License may require administrative review and
a reasonable fee for such review.

2.0 TERM OF LICENSE

The term of this License shall be for fifty (50) years commencing on April 28, 2010, (the
Commencement Date) and expiring at midnight April 27, 2060, (the Expiration Date).

3.0 CONSIDERATION

This License is granted for good and valuable consideration including Licensee’s
payment to District of the sum of $20,160.00 upon execution of this License.
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4.0 LICENSE RENEWAL

Licensee may request that the District renew this License for a fifty (50) year term so
long as Licensee has not breached the terms and conditions of this License during the
initial term. Licensee shall make such request by written notice to the District at least
sixty (60) days prior to the Expiration Date. Prior to the effective date of any renewal of
this License, Licensee shall pay to the District a fee to be negotiated by the District and
Licensee. THE DISTRICT RETAINS THE RIGHT TO DENY ANY REQUEST TO
RENEW THIS LICENSE FOR ANY REASON. Nothing in this License shall prevent
Licensee from exercising its eminent domain powers.

5.0 RIGHT OF INGRESS AND EGRESS

The District grants to Licensee the right of ingress and egress to the Easement for the
purposes identified in this License in Section 1.0 set out above, provided that the
Licensee shall not disturb or interfere with District’s use of the Easement or any other
property of District, including without limitation any surface, subsurface or aerial -
portions.

6.0 COORDINATION OF CONSTRUCTION

6.1 Licensee agrees to give notice to the District and coordinate with the District’s.
Maintenance Slipérvisor forty-eight (48) hours prior to any construction by Licensee, its
agent(s) or contractor(s) on the Easement. To the extent any construction on the '
Easement may have already commenced, the District shall have the right to inspect and
review such construction to determine whether the same meets the District’s Design
Standards in effect at the time such inspection or review is done by the District. If the
District determines that any part of such construction does not meet the District’s Design
Standards, then within twenty-one (21) calendar days after written notification from
District, the Licensee shall modify or reconstruct any such construction in a manner
consistent with the District’s Design Standards, as well as applicable federal, state, local
laws, and the National Electrical Safety Code (NESC) standards.

6.2 If the District determines that any part of such construction does not comply with the
Application To Use District Property submitted by Licensee, does not meet the District’s
Design Standards, or interferes with the operation, maintenance or administration by the
District of its facilities, the District shall have the right to order, on not less than three (3)
hours written notice from the District’s General Manager, that all construction cease until
corrective action taken by Licensee, its contractors or agents which, in the sole and
absolute judgment of the District’s licensed engineer, is adequate to remedy the problem
cited for the work stoppage.
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7.0. OPERATING RULES AND LAWS

Licensee represents, warrants, and agrees that it will conduct its activities on the
Easement in compliance with all applicable environmental laws, ordinances, rules,
regulations and policies and shall comply with all federal, state and local laws,
ordinances, rules, regulations and policies applicable to its construction and operations
under this License.

8.0 CULTURAL VALUES

Should evidence of historical, archeological, or paleontological sites be discovered in the
course of Licensee’s construction or use of the Easement, Licensee shall immediately
suspend construction or operations and advise the District. Licensee acknowledges the
existence of an agreement between the District and the State of Texas and/or the State
Historical Preservation Officer for the State of Texas and accepts this License subject to
all provisions of such agreement.

9.0 CONCEALED CONDITIONS OR OBSTACLES

" Licensee accepts the Easement in its existing condition. Except to the extent liable under

the Texas Tort Claims Act, District shall not be responsible for any condition (open or
concealed), defects, or obstacles encountered by Licensee, and District makes no
warranties or representations related to any condition of the Easement. .

10.0 INTERFERENCE PROHIBITED

Licensee’s activities shall be conducted so as not to interfere with the operation,
maintenance or administration by District of its water improvement district and its
facilities. Licensee shall reimburse District for any documented repairs, maintenance or
expense required or incurred by District, which repair, maintenance, or expense is caused
by Licensee’s activities on the Easement. Licensee shall make such reimbursement within
30 days after written notice to Licensee.

11.0 USE LIMITATION

11.1 Use of the Easement by Licensee is limited to those uses specified in this License.
This License (a) does not grant any rights to water; and (b) does not allow Licensee to
restrict entry or use by District, its agents, servants, employees, constructors, or invitees
to the Easement, or any surface, subsurface or aerial portions of it.

11.2 Licensee shall never dedicate, grant, or convey any right to this Easement to a third
party without the prior written consent of District. Any dedication, grant, or conveyance
of any right to this Easement by the Licensee, including but not limited to, dedication,
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grant, or conveyance of a public highway, street, or roadway, without the prior written
consent of District shall not be valid and shall constitute a breach of the obligations
imposed upon Licensee under this License and entitle District to invoke any remedy
District may have under the terms of this License or otherwise by law.

12.0 INDEMNITY AND INSURANCE

12.1 To the maximum extent allowable by law, Licensee agrees to indemnify and hold
the District and its officers, directors, employees, engineers, attorneys, and agents
harmless from any and all liability, loss, claims, demands or actions arising out of or
resulting from injury to or death of persons, or damage to or loss of property, including
environmental damage, in connection with Licensee’s use of or presence on the
Easement; but in each instance, only to the extent the liability, loss, claim, demand, or
action is determined attributable to Licensee's negligence, gross negligence, strict liability
in tort or willful misconduct. This provision shall survive the expiration or earlier
termination of this License.

12.2 At all times during the term of this License, Licensee agrees to procure and maintain
in force, at its expense, a commercial general liability insurance policy adequate to
protect District against liability for damage claims through use of or arising out of
accidents occurring in-and around the Easement, in minimum coverage amounts _
acceptable to District. Such insurance policy shall name District as an additional insured
and contain a provision or endorsement that the coverage afforded will not be canceled,
materially changed or renewal refused until at least 30 days’ prior written notice has been
given to District. Licensee shall provide to District, at the time this License is presented
for approval by District’s governing body, a certificate evidencing such insurance.
coverage. Licensee shall ensure that District is furnished evidence, satisfactory to
District, of continuation of such insurance each year during the term of this License. If
the Licensee is a governmental entity and is self-insured, then at all times during the term
of this License, Licensee agrees to self insure against liability for damage claims through
use of or arising out of accidents occurring in and around the Easement in minimum
amount of coverage amounts acceptable to the District. Licensee shall provide to
District, at the time this License is presented for approval by District’s governing body, a
letter evidencing such self insurance coverage. Licensee shall ensure that District is
furnished evidence, satisfactory to District, of continuation of such insurance each year
during the term of this License. The insurance requirements contained herein are not
intended nor shall inure to the benefit of any third party.

12.3 District shall have no liability to Licensee for any damage to Licensee's property on
the Easement, and Licensee shall hold District, its officers, directors, employees,
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engineers, attorneys, and agents harmless from any claim, damage, or demand resulting
from such damage.

13.0 MAINTENANCE

13.1. Licensee shall be responsible for any and all maintenance associated with
Licensee’s use of its facilities in the Easement. Such maintenance shall include, but not
be limited to: (a) repair and upkeep of the Easement and Licensee's facilities located
thereon; (b) removal of deposited sediment, trash, weeds, and other debris from within
the Easement; (c) control of vectors and other pests associated with the Easement and
Licensee's facilities located thereon. Such maintenance shall be conducted by Licensee
as needed, annually or on written request by District, between the end of each irrigation
season and December 31, or at other times upon written notification by District or
Licensee. Such maintenance shall not interfere in any manner whatsoever with the
construction, operation, and maintenance of any part of District’s facilities or the Rio
Grande Reclamation Project. District shall be notified at least forty-eight (48) hours in
advance of any planned maintenance, unless under emergency conditions when
notification shall be timely. Any violation by Licensee of its maintenance obligation as
set forth in this section shall constitute a breach of this License by Licensee and shall
entitle District to invoke any and all remedies provided under this License or otherwise

by law.

13.2 Damage to District’s Facilities. In addition to all other remedies provided under this-
License and by law to District, Licensee shall repair or reimburse the District for the
repair costs and any other actual damages to the District’s facilities, which damages are
caused by Licensee’s maintenance, operation, or use of the Easement, whether or not
such damages are caused by Licensee’s negligence or Act of God.

14.0 NO WARRANTY OF TITLE

District makes no warranties or representations of title or interest in the Easement or legal
authority to make this License. This License is granted only to the extent of District’s
interest, if any, in the Easement and is subject to all prior and existing leases, easements,
licenses, and other rights of use pertaining to the site of the Easement.

15.0 DEFAULT

In the event of any breach by Licensee in the performance of any term or condition of
this License which breach continues for thirty (30) days after written notice from District
of such breach, District may declare a default and terminate this License without further
notice, and/or invoke any other remedy provided by this license or law or equity,
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including without limitation, injunctive relief and damages without refund of any
consideration or of any amounts previously paid to District by Licensee.

16.0 USE OF EASEMENT BY DISTRICT

District retains and reserves all right, title and interest in the Easement and in the site of
the Easement, and shall continue to enjoy the use of the Easement, including all surface,
subsurface and aerial portions, for any and all purposes not inconsistent with the use
granted to Licensee by this License. District shall have the right to use the Easement

without payment to Licensee.

17.0 NOTICES

17.1 All notices, requests, demands, and other communications required by or made in
connection with this License shall be in writing and shall be deemed given in personally
delivered or mailed, certified mail, return receipt requested, or sent by overnight carrier to
the following addresses:

If to Licensee, to:

The City of El Paso
2 Civic Center Plaza, 4th Floor of City Hall
El Paso, Texas 79901 '
Phone (915) 541-4200
Fax (915) 541-4441
If to District, to:
General Manager -
El Paso County Water Improvement District No. 1
P.O. Box 749
Clint, Texas 79836-0749
Phone (915) 872-4000

Fax (915) 851-0816

17.2 Any notice given in accordance with this Section shall be deemed received upon
receipt if by personal delivery, two (2) days after deposit in the U.S. Mail if sent certified
mail, or the following business day if sent by overnight carrier.

17.3 District and Licensee shall promptly notify the other party of any changes in
address, telephone number or facsimile number.
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18.0 EXPIRATION OR TERMINATION

18.1 Within sixty (60) days after éxpiration or termination of this License, Licensee shall
remove all of the Licensee’s facilities from the Easement and shall restore the site of the
Easement to the condition that such Easement existed at the commencement of this
License or to a condition that is reasonably close to the condition that such Easement
existed at the commencement of this License and is approved in writing by the District.
Upon Licensee’s failure to remove its facilities from the Easement within sixty (60) days
after the expiration, termination, or revocation of this License, Licensee shall pay District
for all of District’s expenses related to removal of the facilities.

18.2 Any illegal use of or illegal activity by the License on the Easement or the site of the
Easement shall be cause for immediate termination of this License.

19.0 ENTIRE AGREEMENT

This License contains the entire agreement between the parties and supersedes previous
agreements or licenses, if any, relating to the subject matter of this License. Any oral
representations or modifications concerning this License shall be of no force and effect.
Any subsequent amendment or modification must be in writing and agreed to by the

parties.

20.0 ASSIGNMENT

The Licensee may assign this License to any successor to the Licensee whether by
merger, consolidation, sale of assets, or otherwise; provided that successor shall be bound
by and comply with the terms of this License, that the successor is in good standing with
the District, and that the Licensee first obtain the written approval of the District.

21.0 TEXAS LAW TO APPLY

This License is to be construed under Texas law. Venue for any suit brought on this
License by either party shall be El Paso County, Texas in a court of competent
jurisdiction.

22.0 SEVERABILITY

If any one or more of the provisions contained in this License are for any reason held to
be invalid, illegal, or unenforceable in any respect, the invalidity, illegality, or
unenforceability will not affect any other provision of this License, which will be
construed as if it had not included the invalid, illegal, or unenforceable provision,
provided such provision or provisions are not essential to the substance of this License. If
such provision or provisions are essential to the substance of this License, this License
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shall be deemed null and void, and there shall be no refund of any consideration paid in
connection with this License.

23.0 RIGHTS AND REMEDIES CUMULATIVE

The rights and remedies provided by this License are cumulative, and either party’s use
of any right or remedy will not preclude or waive its right to use any other remedy. The
rights and remedies are given in addition to any other rights the parties may have by law,
statute, ordinance or otherwise.

24.0 ATTORNEY’S FEES

If, as a result of either party’s default under this License, the other party employs an
attorney or attorneys to enforce its rights under this License, then the party adjudged to be
in default will pay the other party the reasonable attorney’s fees and costs incurred to

enforce the License.

25.0 TITLES '

The titles of the articles, paragraphs, and sections of this License are intended for the
convenience of the parties and shall have no effect and shall neither limit nor amplify the
provisions of this License.

26.0 RECORDING OF LICENSE

The District may record this License with the Real Property Records of El Paso County,
Texas.

27.0 APPLICATION TO USE DISTRICT REAL PROPERTY

This License is granted, in part, based in the reliance on the information supplied and the
interpretation made by the Licensee to the District in the Licensee’s “Application to Use
District Property” and that such information was true and correct. Should any part of such
information be determined by the District to be incorrect or wrong, this License may be
reevaluated by the District. If this License, based on the correct information, is found by
the District to be detrimental to the District interests, then the Licensee may be
determined by the District to be in breach and invoke the provisions of Section 15 of this

License.
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28.0 DISCHARGE OF NON-AGRICULTURAL STORM WATER OR
RUNOFF

This license does not permit the discharge of any kind into the District’s drainage or
irrigation canals or other facilities. Such prohibited discharges included, but are not
limited to, non-agricultural storm water, runoff from non agricultural land, groundwater,
* effluent, sewage, or chemicals of any kind, with the single exception that if the location
of the easement in consideration under this License is within the City of El Paso’s Extra
Territorial Jurisdiction, and the Licensee plans on discharging storm water runoff, the
Licensee must obtain written permission from the City of El Paso for the term of this
License to discharge storm water and the Licensee must provide a copy of such
permission to the District. All types of discharge other than storm water permitted and
approved by the City of El Paso are prohibited and any other discharge by the Licensee
shall be reasons for immediate termination, without notice, of this License by the District.

29.0 ADEQUACY OF FACILITIES

By executing this License, the Licensee acknowledges that District makes no warranty,.
promises, or conditions regarding the adequacy of the District’s facilities, including but
not limited to the District’s drainage and irrigation canals, to convey water, including
storm water runoff or flood water. The Licensee further acknowledges that during
flooding water may flow from the District facilities and flood the easement under
considered under this license, the Licensee’s land, property, and/or facilities, and to the
maximum extent allowable by law, Licensee agrees to indemnify and hold the District
and its officers, directors, employees, engineers, attorneys, and agents harmless from any
and all liability, loss, claims, demands or actions arising out of or resulting from injury to
or death of persons, or damage to or loss of property, including environmental damage, in
connection with any flooding or storm water that may result, in part or in full, because of
the Licensee use of the easement considered under this License.

30.0 CONSTRUCTION CONTRACTOR

Licensee shall incorporate the terms and conditions of this License in any construction
contract applicable to this License. Any contractor employed by Licensee shall, in its
contract with Licensee, expressly assume performance of the work subject to the terms
and conditions of this License.
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IN WITNESS WHEREOPF, the parties have executed this License in duplicate
counterparts, each of which has the full force and effect of an original. This License is
effective on the date written below on the signature line for the District:

El Paso County Water Improvement District No. 1

By: Date:

JOHNNY STUBBS
President, Board of Directors

Licensee: The City of El Paso

By: Date:

Printed Name: Title:
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WITNESS THE FOLLOWING SIGNATURES:
LICENSEE: CITY OF EL PASO:

Joyce Wilson, City Manager

Date:
APROVED AS TO FORM: APPROVED AS TO CONTENT:
‘Mark Shoesmith ™ R. Alan Shubert, P.E.

Assistant City Attorney City Engineer
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EXHIBIT “A”

Frank X. Spencer & Associates, Inc.

" Consulting Civil Engineers & Surveyors
1130 Montana * El Paso, Texas 79902

(915) 533-4600
FAX (915)533-4673
e-mail: elpaso@fxsa.com

Frank X. Spencer, P.E.; R.P.L.S.

METES AND BOUNDS DESCRIPTION

A 0.309 ACRES (13,440 .S.F.) OF LAND OUT OF MONTOYA DRAIN, WITHIN BLOCK
5, UPPER VALLEY SURVEYS, CITY OF EL PASO, EL PASO COUNTY, TEXAS,
BEING MORE PARTICULARLY DESCRIBED BY METES AND BOUNDS AS

FOLLOWS

COMMENCING at a recovered ? iron pipe at the .centerline intersection of {Country C ub
Drive ‘a (60-foot right-of-way) and Love Road (60-foot right-of-way) (called for on the. original
County Surveyors field notes, Field Book No. PS19, Page 27, for the maps of Upper Villey

Surveys Block 4, dated November 1929, and Block 5-dated December 1929)} from which a
county monument at the intersection of Country: Club Drive-and Country Club’ Place a 50- Faot -
right-of-way: (called foir on the otiginal County Suryeyors field notes,. Field Book No. PSl) Page o
27, for tlie maps of Upper Valley Surveys Block 4, -dated November 1929, and Block 5, dated

. December 1929) bears North 74°04°25” West, (North 77°17°00” West Record) a distance of -
1106.89 feet; Thence, North 40°55745% ‘West, a distance of 2958.00 feet to a concrete nail-set on

- thetop.of 'wall on the- -cominon boundary line-of the Montoya Drain, Book: 946, Page 704, Deed
Records, El Paso County, Texas; and the westerly boundary 1 line of Lot 4, Block4, Country Club
Estates Unit Two, Book 58, Page 55, Plat Records, El Paso County, Texas, for the POINT OF

- BEGINNXNG of this: descrxgu\)n, havmg a State Plane coordinate value of N: 10,590, 824 77, E:
353,327.59 (Texas Central Zone 4203) from -which Horizontal Control Station “Chmo” bears -
North 11°24°45” Bast; a distance of 27,433.47 feet; having a ‘State Plane value. of N;

+10,717,710.86, E: 358, 754,95;

THENCE North 83°54°33” West, a distance of 120.84 feet, to:a 5/8 “rebar with aluminum cap
marked “FXSA R:P.L:S. 2198” set on'the common boundary line of a-20 foot ditch as.shown on
the plat of Los Arcos Unit Three, Book 34, Page 12, Plat Records, El Paso County, Texas and Lhe
and the w\,sterly 1wht- of-way line of the Montoya Drain. i

THENCE, No*tb 00°43208” East, along the westerly right-of-way line of the Montoya Dram a
distance of’ 20,13 feet, to a 5/8 “rebar w1th ‘aluminum cap marked “EXSA RP. L.5. 2198 azet-on

the souther Y. right-of-way line of Lindbergh Drive (60-foot right-of-way);
THEN CE, North 02°04'53” East, along the westerly right-of-way line of the Montoya Drain &
distance of 49.56 feet, 10 .3 5/8 “rebar with aluminum cap marked “FXSA R.P.L.S. 2198” set on

the northerly: nght—or-wav line of Lindbergh Drive and the easterly boundary line of.a 20 foot
Ditch shown on the plat of the Supplementary Map of Thomas Place. Subdivision in Rook 16,

Page3; Plat Record, El Paso County, Texas;
[BEC E%\f&&i
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THENCE, North 03757°39” East, along the westerly right-of-way line of the Montoya drain, a
distance of 42.30.feet, toa point; ' '

THENCE, South 83°46°44” East, a distance of 119.97 feet, to a 5/8 “ rebar with aluminum cap
marked “FXSA R.P.L.S. 2198 set on the common boundary line of the westerly line of tract of
land known as Warrior Road, in Book 1251, Page 0129, Deed Records, El Paso County, Texas,

and the easterly right-of-way line of Montoya Drain.

THENCE, South 03°46°28” West, along the easterly right-of-way line of Montoya Drain, a
distance of 36.25 feet, to a point on the northerly right-of-way line of Lmdbergh Drive and the

southwest corner of Warrior Road,

THENCE, South 01°32°44" West along the easterly right-of-way. line of Montoya Drain, a
distance of 49.60 feet, 10 a 5/8 “ rebar with aluminum cap marked “FXSA R.P.L.S. 2198" set:on
the southerly right-of-way line. of Lindbergh Drive and the northeasterly corner of a 10 foot street
‘ dedwa’cmn in, Country Club Estates Unit 2, and- the original: southerly right-of-way.

'THENCE, South 00°46’17” West, along the easterly ‘right-of-way line of Montoya Drain, a

distance of 25:93 feet, to the POINT OF BEGINN]ZNG .containing 0.309 Acres (13,440 S.F. ) of .

land more or Jess.

&

‘Frank 'X.jzsp,encér_& Alssociates, Inc. -

Charles Gutierrez, RPLS
Texas License No. 5572
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License L-1126

LICENSE FOR PRIVATE-USE OF DISTRICT REAL PROPERTY
The City of El Paso - 1 -60"" Reinforced Concrete Pipe
Within Montoya Lateral Canal "Branch A" at Station 30+29

~ This License is entered into between the El Paso County Water Improvement District No.
1, a political subdivision of the State of Texas existing pursuant to Article XVI, Section
59, of the Constitution of the State of Texas (“District”), and The City of El Paso
(“Licensee”), a home-rule municipal corporation.

WITNESSETH

In consideration of the mutual covenants and agreements of this License and other good
and valuable consideration, the parties agree as follows:

1.0 PURPOSE OF LICENSE

Subject to the terms and conditions described herein, this License is for the sole purpose
of the Licensee’s use to construct, operate, install, maintain, inspect, repair, replace, or
remove 1 -60" Reinforced Concrete Pipe at the location shown as the “Easement” -

described and depicted on the survey drawings and field notes attached as Exhibit “A",’,. PR

being a total surface area of 6208 square feet, and engineering drawing _attach@d as .

Exhibit “B”; all of which are fully incorporated herein by this reference. The purpose of <
the Easement is limited to the private use of the Licensee and the Easement shallnotbe .~ -

used for public, community, or third-party purposes, except in accordance with Section
11 below. Any substantial or significant addition or changes to the use set forth in the
application for this License may require administrative review and a reasonable fee for
such review. ‘

2.0 TERM OF LICENSE

The term of this License shall be for fifty (5 0) years commencing on April 28, 2010, (the
Commencement Date) and expiring at midnight April 27, 2060, (the Expiration Date).

3.0 CONSIDERATION

This License is granted for good and valuable consideration including Licensee’s
payment to District of the sum of $9,312.00 upon execution of this License.

4,0 LICENSE RENEWAL

Licensee may request that the District renew this License for a fifty (50) year term so
long as Licensee has not breached the terms and conditions of this License during the

The City of El Paso - Montoya Lateral Canal "Branch A" Page 1
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- Licensee from exercising its eminent domain powers. .

5.0 RIGHT OF INGRESS AND EGRESS

~ agent(s) or contractor(s) on the Easement. To the extent any construction on the -

~ Standards in effect at the time such inspection or review is done by the District. If the

License L-1126

initial term. Licensee shall make such request by written notice to the District at least
sixty (60) days prior to the Expiration Date. Prior to the effective date of any renewal of
this License, Licensee shall pay to the District a fee to be negotiated by the District and
Licensee. THE DISTRICT RETAINS THE RIGHT TO DENY ANY REQUEST TO
RENEW THIS LICENSE FOR ANY REASON. Nothing in this License shall prevent

The District grants to Licensee the right of ingress and egress to the Easement for the
purposes identified in this License in Section 1.0 set out above, provided that the
Licensee shall not disturb or interfere with District’s use of the Easement or any other
property of District, including without limitation any surface, subsurface or aerial
portions.

6.0 COORDINATION OF CONSTRUCTION

6.1 Licensee agrees to give notice to the District and coordinate with the District’s
Maintenance Supervisor forty-eight (48) hours prior to any construction by Licensee, its

Easement may have already commenced, the District shall have the right to inspec‘t and
review such construction to determine whether the same meets the District’s Design

District determines that any part of such construction does not meet the District’s Design
Standards, then within twenty-one (21) calendar days after written notification from
District, the Licensee shall modify or reconstruct any such construction in a manner
consistent with the District’s Design Standards, as well as applicable federal, state, local
laws, and the National Electrical Safety Code (NESC) standards.

6.2 If the District determines that any part of such construction does not comply with the
Application To Use District Property submitted by Licensee, does not meet the District’s
Design Standards, or interferes with the operation, maintenance or administration by the
District of its facilities, the District shall have the right to order, on not less than three (3)
hours written notice from the District’s General Manager, that all construction cease until
corrective action taken by Licensee, its contractors or agents which, in the sole and
absolute judgment of the District’s licensed engineer, is adequate to remedy the problem '
cited for the work stoppage.
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License L-1126

7.0. OPERATING RULES AND LAWS

Licensee represents, warrants, and agrees that it will conduct its activities on the
Easement in compliance with all applicable environmental laws, ordinances, rules,
regulations and policies and shall comply with all federal, state and local laws,
ordinances, rules, regulations and policies applicable to its construction and operations
under this License.

8.0 CULTURAL VALUES

Should evidence of historical, archeological, or paleontological sites be discovered in the
course of Licensee’s construction or use of the Easement, Licensee shall immediately
suspend construction or operations and advise the District. Licensee acknowledges the
existence of an agreement between the District and the State of Texas and/or the State
Historical Preservation Officer for the State of Texas and accepts this License subject to
all provisions of such agreement.

9.0 CONCEALED CONDITIONS OR OBSTACLES

Licensee accepts the Easement in its existing condition. Except to the extent liable under
the Texas Tort Claims Act, District shall not be responsible for any condition (open or
concealed), defects, or obstacles encountered by Licensee, and District makes no
warranties or representations related to any condition of the Easement. .

10.0 INTERFERENCE PROHIBITED

Licensee’s activities shall be conducted so as not to interfere with the operation,
maintenance or administration by District of its water improvement district and its
facilities. Licensee shall reimburse District for any documented repairs, maintenance or
expense required or incurred by District, which repair, maintenance, or expense is caused
by Licensee’s activities on the Easement. Licensee shall make such reimbursement within
30 days after written notice to Licensee.

11.0 USE LIMITATION

11.1 Use of the Easement by Licensee is limited to those uses specified in this License.
This License-(a) doesnot grant any rights to water; and (b) does not allow Licensee to

restrict entry or use by District, its agents, servants, employees, constructors, or invitees
to the Easement, or any surface, subsurface or aerial portions of it.

112 Licensee shall never dedicate, grant, or convey any right to this Easement to a third
party without the prior written consent of District. Any dedication, grant, or conveyance
of any right to this Easement by the Licensee, including but not limited to, dedication,
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grant, or conveyance of a public highway, street, or roadway, without the prior written
consent of District shall not be valid and shall constitute a breach of the obligations
imposed upon Licensee under this License and entitle District to invoke any remedy
District may have under the terms of this License or otherwise by law.

12.0 INDEMNITY AND INSURANCE

12.1 To the maximum extent allowable by law, Licensee agrees to indemnify and hold
the District and its officers, directors, employees, engineers, attorneys, and agents
harmless from any and all liability, loss, claims, demands or actions arising out of or
resulting from injury to or death of persons, or damage to or loss of property, including
environmental damage, in connection with Licensee’s use of or presence on the
Easement; but in each instance, only to the extent the liability, loss, claim, demand, or
action is determined attributable to Licensee's negligence, gross negligence, strict liability
in tort or willful misconduct. This provision shall survive the expiration or earlier
termination of this License.

12.2 At all times during the term of this License, Licensee agrees to procure and maintain
in force, at its expense, a commercial general liability insurance policy adequate to
protect District against liability for damage claims through use of or arising out of
accidents occurring in and around the Easement, in minimum coverage amounts
acceptable to District. Such insurance policy shall name District as an additional insured
and contain a provision or endorsement that the coverage afforded will not be canceled,
materially changed or renewal refused until at least 30 days’ prior written notice has been
given to District. Licensee shall provide to District, at the time this License is presented
for approval by District’s governing body, a certificate evidencing such insurance
coverage. Licensee shall ensure that District is furnished evidence, satisfactory to
District, of continuation of such insurance each year during the term of this License. If
the Licensee is a governmental entity and is self-insured, then at all times during the term
of this License, Licensee agrees to self insure against liability for damage claims through
use of or arising out of accidents occurring in and around the Easement in minimum
amount of coverage amounts acceptable to the District. Licensee shall provide to
District, at the time this License is presented for approval by District’s governing body, a

letter evidencing such self insurance coverage. Licensee shall ensure that District is
furnished evidence, satisfactory to District, of continuation of such insurance each year
during the term of this License. The insurance requirements contained herein are not
intended nor shall inure to the benefit of any third party.

12.3 District shall have no liability to Licensee for any damage to Licensee's property on
the Easement, and Licensee shall hold District, its officers, directors, employees,
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engineers, attorneys, and agents harmless from any claim, damage, or demand resulting
from such damage.

13.0 MAINTENANCE

13.1. Licensee shall be responsible for any and all maintenance associated with
Licensee’s use of its facilities in the Easement. Such maintenance shall include, but not
be limited to: (a) repair and upkeep of the Easement and Licensee's facilities located

thereon; (b) removal of deposited sediment, trash, weeds, and other debris from within
the Easement; (c) control of vectors and other pests associated with the Easement and
Licensee's facilities located thereon. Such maintenance shall be conducted by Licensee
as needed, annually or on written request by District, between the end of each irrigation
season and December 31, or at other times upon written notification by District or
Licensee. Such maintenance shall not interfere in any manner whatsoever with the
construction, operation, and maintenance of any part of District’s facilities or the Rio
Grande Reclamation Project. District shall be notified at least forty-eight (48) hours in
advance of any planned maintenance, unless under emergency conditions when =
notification shall be timely. Any violation by Licensee of its maintenance obligation as
set forth in this section shall constitute a breach of this License by Licensee and shall
entitle District to invoke any and all remedies provided under this License or otherwise

' by law.

13.2 Damage to District’s Facilities. In addition to all other remedies provided under this
License and by law to District, Licensee shall repair or reimburse the District for the
repair costs and any other actual damages to the District’s facilities, which damages are
caused by Licensee’s maintenance, operation, or use of the Easement, whether or not
such damages are caused by Licensee’s negligence or Act of God. !

14.0 NO WARRANTY OF TITLE

District makes no warranties or representations of title or interest in the Easement or legal
authority to make this License. This License is granted only to the extent of District’s
interest, if any, in the Easement and is subject to all prior and existing leases, easements,
licenses, and other rights of use pertaining to the site of the Easement.

15.0 DEFAULT

In the event of any breach by Licensee in the performance of any term or condition of
this License which breach continues for thirty (30) days after written notice from District
of such breach, District may declare a default and terminate this License without further
notice, and/or invoke any other remedy provided by this license or law or equity,
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including without limitation, injunctive relief and damages without refund of any
consideration or of any amounts previously paid to District by Licensee.

16.0 USE OF EASEMENT BY DISTRICT

District retains and reserves all right, title and interest in the Easement and in the site of
the Easement, and shall continue to enjoy the use of the Easement, including all surface,
subsurface and aerial portions, for any and all purposes not inconsistent with the use
granted to Licensee by this License. District shall have the right to use the Easement

without payment to Licensee.

17.0 NOTICES

17.1 All notices, requests, demands, and other communications required by or made in
connection with this License shall be in writing and shall be deemed given in personally
delivered or mailed, certified mail, return receipt requested, or sent by overnight carrier to
the following addresses:

If to Licensee, to:

The City of El Paso
2 Civic Center Plaza, 4th Floor of City Hall
El Paso, Texas 79901
Phone (915) 541-4200
Fax (915) 541-4441
If to District, to:
General Manager
El Paso County Water Improvement District No. 1
P.O. Box 749
Clint, Texas 79836-0749
Phone (915) 872-4000

Fax (915) 851-0816

17.2 Any notice given in accordance with this Section shall be deemed received upon
receipt if by personal delivery, two (2) days after deposit in the U.S. Mail if sent certified
mail, or the following business day if sent by overnight carrier.

17.3 District and Licensee shall promptly notify the other party of any changes in
address, telephone number or facsimile number.
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18.0 EXPIRATION OR TERMINATION

18.1 Within sixty (60) days after expiration or termination of this License, Licensee shall
remove all of the Licensee’s facilities from the Easement and shall restore the site of the
Easement to the condition that such Easement existed at the commencement of this
License or to a condition that is reasonably close to the condition that such Easement
existed at the commencement of this License and is approved in writing by the District.
Upon Licensee’s failure to remove its facilities from the Easement within sixty (60) days
after the expiration, termination, or revocation of this License, Licensee shall pay District
for all of District’s expenses related to removal of the facilities.

18.2 Any illegal use of or illegal activity by the License on the Easement or the site of the
Easement shall be cause for immediate termination of this License.

19.0 ENTIRE AGREEMENT

This License contains the entire agreement between the parties and supersedes previous
agreements or licenses, if any, relating to the subject matter of this License. Any oral
representations or modifications concerning this License shall be of no force and effect.
Any subsequent amendment or modification must be in writing and agreed to by the

parties.

20.0 ASSIGNMENT

The Licensee may assign this License to any successor to the Licensee whether by
merger, consolidation, sale of assets, or otherwise; provided that successor shall be bound
by and comply with the terms of this License, that the successor is in good standing with
the District, and that the Licensee first obtain the written approval of the District.

21.0 TEXAS LAW TO APPLY

This License is to be construed under Texas law. Venue for any suit brought on this
License by either party shall be El Paso County, Texas in a court of competent
jurisdiction.

22.0 SEVERABILITY

If any one or more of the provisions contained in this License are for any reason held to
be invalid, illegal, or unenforceable in any respect, the invalidity, illegality, or
unenforceability will not affect any other provision of this License, which will be
construed as if it had not included the invalid, illegal, or unenforceable provision,
provided such provision or provisions are not essential to the substance of this License. If
such provision or provisions are essential to the substance of this License, this License
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shall be deemed null and void, and there shall be no refund of any consideration paid in
connection with this License.

23.0 RIGHTS AND REMEDIES CUMULATIVE

The rights and remedies provided by this License are cumulative, and either party’s use
of any right or remedy will not preclude or waive its right to use any other remedy. The
rights and remedies are given in addition to any other rights the parties may have by law,
statute, ordinance or otherwise.

24.0 ATTORNEY’S FEES

If, as a result of either party’s default under this License, the other party employs an
attorney or attorneys to enforce its rights under this License, then the party adjudged to be
in default will pay the other party the reasonable attorney’s fees and costs incurred to

enforce the License.

25.0 TITLES

The titles of the articles, paragraphs, and sections of this License are intended for the
convenience of the parties and shall have no effect and shall neither limit nor amplify the
provisions of this License.

26.0 RECORDING OF LICENSE

The District may record this License with the Real Property Records of El Paso County,
Texas.

27.0 APPLICATION TO USE DISTRICT REAL PROPERTY

This License is granted, in part, based in the reliance on the information supplied and the
interpretation made by the Licensee to the District in the Licensee’s “Application to Use
District Property” and that such information was true and correct. Should any part of such
information be determined by the District to be incorrect or wrong, this License may be
reevaluated by the District. If this License, based on the correct information, is found by
the District to be detrimental to the District interests, then the Licensee may be
determined by the District to be in breach and invoke the provisions of Section 15 of this

License.
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28.0 DISCHARGE OF NON-AGRICULTURAL STORM WATER OR
RUNOFF

This license does not permit the discharge of any kind into the District’s drainage or
irrigation canals or other facilities. Such prohibited discharges included, but are not
limited to, non-agricultural storm water, runoff from non agricultural land, groundwater,
effluent, sewage, or chemicals of any kind, with the single exception that if the location
of the easement in consideration under this License is within the City of El Paso’s Extra
Territorial Jurisdiction, and the Licensee plans on discharging storm water runoff, the
Licensee must obtain written permission from the City of El Paso for the term of this
License to discharge storm water and the Licensee must provide a copy of such
permission to the District. All types of discharge other than storm water permitted and
approved by the City of El Paso are prohibited and any other discharge by the Licensee
shall be reasons for immediate termination, without notice, of this License by the District.

29.0 ADEQUACY OF FACILITIES

By executing this License, the Licensee acknowledges that District makes no warranty,
promises, or conditions regarding the adequacy of the District’s facilities, including but
not limited to the District’s drainage and irrigation canals, to convey water, including
storm water runoff or flood water. The Licensee further acknowledges that during
flooding water may flow from the District facilities and flood the easement under
considered under this license, the Licensee’s land, property, and/or facilities, and to the
maximum extent allowable by law, Licensee agrees to indemnify and hold the District
and its officers, directors, employees, engineers, attorneys, and agents harmless from any
and all liability, loss, claims, demands or actions arising out of or resulting from injury to
or death of persons, or damage to or loss of property, including environmental damage, in
connection with any flooding or storm water that may result, in part or in full, because of
the Licensee use of the easement considered under this License.

30.0 CONSTRUCTION CONTRACTOR

Licensee shall incorporate the terms and conditions of this License in any construction
contract applicable to this License. Any contractor employed by Licensee shall, in its
contract with Licensee, expressly assume performance of the work subject to the terms
and conditions of this License.
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IN WITNESS WHEREOQF, the parties have executed this License in duplicate
counterparts, each of which has the full force and effect of an original. This License is
effective on the date written below on the signature line for the District:

El Paso County Water Improvement District No. 1

By: Date:

JOHNNY STUBBS
President, Board of Directors

Licensee: The City of El Paso

By: Date:

Printed Name: Title:

The City of El Paso - Montoya Lateral Canal "Branch A" Page 10




WITNESS THE FOLLOWING SIGNATURES:

APROVED AS TO FORM.:

Mark Shoesmith
Assistant City Attorney

55949

LICENSEE: CITY OF EL PASO:

Joyce Wilson, City Manager

Date:

APPROVED AS TO CONTENT:

e =

R. Alan Shubert, P.E.
City Engineer




EXHIBIT

“A”
— |
Frank X. Spencer & Associates, Inc. o
Consulting-Civil Engineers & Surveyors o
1130 Montana * El Paso, Texas 79902
(915) 533-4600
FAX (915) 533-4673 !

Frank X. Spencer, P.E.,, R.P.L.S. e-mail: elpaso@fxsa.com

METES AND BOUNDS DESCRIPTION

A 0.143 ACRES (6,208 S.F.) OF LAND OUT OF MONTOYA LATERAL BRANCH “A”,
WITHIN BLOCK 35, UPPER VALLEY SURVEYS, CITY OF EL PASO, EL PASO
COUNTY, TEXAS, BEING MORE PARTICULARLY DESCRIBED BY METES AND

' BOUNDS AS FOLLOWS: o o -

COMMENCING at a recovered %” iron pipe at the centerline. intersection of {Country Club:
Drive a (60-foot right-of-way).and Love Road (60-foot right-of-way) (called for on the criginal
‘County Surveyors fiéld notes, Field Book No. PS19, Page 27, for the maps of Upper Valley

- Survays Block 4, dated November 1929, and Block 5 dated December 1929)} from. whigh 2
 county ignurnert at the intersection of Country Club: Drive and Country Club Place a-504g0t
' right-of-way (called for on the original:County: Surveyors field riotes, Field- Bock No. PS19, Page. . - ‘ o
27, for-the maps of Uppet:Valley Surveys Block. 4, dated November 1929, and Block 5,dated- . L
Deceraber 1929) bears North 74°04°25” West, (North. 77°17°00” West Record) a-distance 6f

1106:89 feet; Theuce, North 52°56°00” West, a distance.of 351682 feet to a 5/8 * rebar with -
aluminum cap marked “FXSA R.P.L.5. 2198” set on the easterly. right-of-way line -of Montoya

' Latoral Branch “A” being the POINT OF BEGINNING of {bis deseription, having 2, State Plane
coordinate value of N 10,690,390.49, B: 352,220.05 Texas Central Zone.4203) from which
Horizorital Control Station “Chino” bears Morth 13741°36” Bast, a distance of 27,610:10 feet, .
having a State Plane value of W:10,717,710.86, B: 358,754.95; . . A

.THENCE, Nor’ch 85°48°04” West, a. distance of 6_..0.()1' féat,to MAG nail in asphait set on the
westerly right-of-way of the Montoya Lateral Branch “A”; _ .

THENCE, North (3°13°01” East, along said right of way, & distance of 103.47 feet, to.a MAG . -
nail in asphalt; ’ o : - ,

THENCE, South 85°48704” Tasy, & distence of 60.01 feet, to-a 5/8 “rehar with aluminum cap , RSt
snarked “FX3A RP.L:S, 21937 set on the sasterly right-of-way of the Montoya Lateral Branch . :

2, . roe f . . - ;
“A : ] f
THENCE, Scuth 03713’01” West, a distance of 103.47 Toet, to the PGINT .OF BEGINNING,

t

containing 0.143 Acres (6,208 S.F.) of land, more.or less.

RECEIVED]

APR 212018
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TRACK 1,: BLOCK 1
Los ARCOS ES‘I\‘IATES
* OWNER:VELA SALVADOR IR, )
4629/0895

3700 - - - g
©GH00 - CHID 0420 CH30 | 044D O4ZD

'SLQB‘JF_]’_B.EPOR'!":'

Monterd Lateral Branch "A”
A sedrch was conducted at the B Paso Ceunty w:xer Impmvcmem Disutct No, 1 2nd ot the & Pasn )
Cnunty Court House at the Deed'and Records, El Fasc County, Texaz, for the Montaya Lateral 8ranch
“#* geed. No dead was found. What was found weyamup ora Idue Hiae froin Departmisnt of the i
fatasior United States Reclamation Service, Ao Grande Projact HM<TX, iMovitoya Mairi Lateral BRA
Rigit o Way, duted March 25, 1918 showing ihe Montoys Lateral Branch "A" with a specified width of |
€0 foot, The blue fina ('rawlnx shows a sectian line 2d to the east of this section iine there Is 2 30 foot - \[ _—— I
Eap, Next to the gap It stiows the Mantoya Lateral Beanch “A® cent teriinie with 30" foot on earh side NDEERGH DR - — ;
acjoining \he 35 foot g=p, which means the cenyering of thé lataral baing 611 faot from the section line. (so Foor RIGHT-0F-WAY) 1
Block 5, Upper Vatley Suryevs'shows iviantoya Road teing 42 feat and the Monwva ‘Latesal Brarich “A™ SAN San 1
ber.g also 40 fest, vhiich makes. 80' feot vs. 90 20z US3R. T |
May It he icted that Block 5, Upper vailey Survey dated Decembor 1929, for tixpurpose snd the 1. > s ‘
Thnmas Fiare Scbdivision dated February 6, 1630, Booi 16, Page 36, and the Sipplerental cf Thomas ° 3 T 1P, |
Subdivision dated Sine 10, 1939, Beook 16, Page 3, Plat 'a.‘rcb, E1.Paso Qiinty, Texas, avl. o = - Brick Corb
ate 2040 foot width for Mentoy Drive and a 46 foot 3 for' Montoya tateral 3ravich "A”. . . ——e——— ;
Fire the purpose of this surves and mali.alning the inteavied 40 foot Riglit-of Way the centerline of % ——————
elf aad the centerline of Undbergly drive viazield and the buundary was place aczorsing 3 I [ . T e ‘
nez. According éo the B Paio County ‘#ater Imgrovern: $ No. B e i . .
“phisical monumentation related to Guners uf record digrity” 1s nof-existent. . o 2 SR crass |
g feiiabie monumeination of Xy l\-)e ] 'M -:xu\lv:., location of ine laterul s Wselfy - &5 d FoAD 2 . . |
X “‘I‘ng ’Ei] & T ROSWAL \
= T o |
: . e == N / & Tl TRACKS |
- N sev vt EY : s it N 18 TO 22, i
B L © . I ASSHALT S gl & 3 ’ ; \ - °~\. THOMAS PLACE ‘
..,O X A'r THF lNTERSLCTIO!\ OF l‘,OMPPAn‘ 35 " 4 b . 5 [ ’ 8 N OWNER' MARTIN PEERY A
INE, . N < -] ‘.!\4, il 1 59 : . 3295/0531
M (21 3 n HORTH OF N.E % E -1 | - 3'—:' . ~
: R ZSM(QJF\")_AST.FTHE £ ) \hl 18 ~ -
JEDIAN GUKB CF THE. ROAD, AND 0.5M (3.0 FT).EAST OF A & N a7 ' . PARCEL AREA
ALCESS TO THE KO IS_TIROUGH A '10. FI0T WAHHOLE = g . .J x E =i U_PGINT_OF BEGINN mﬁ 0.143 acres |
UL msc.\sr GTY OF EL FASQ K ColTROl. | g N E '§§' %' ’ : , "! !  10,690.69049 £ 35222009 "\ 6,208 sq.ft. i
T ' . - - : S CENTRA! L -
'LE\IA 1ot 37592 U.SBR. s R EE i g N "ﬁ '% I H ?E?(Ai' REBAR t;ﬁﬁm ~ N ‘
[ . - .o o . 3 ELED “FXS
LESEMATION: cumo E f . ,g ,, 1 , ! .Cap LALEED FXTA RPLS . ~
. §.° G ! P\r\ ~.
AICD.A (0,350 SoU THERLY A.G.‘G (2o }AH DRIVE \':-TATE hlGhWAY . . . . - L i hm - SV B e
0)-FROM THE 3 ENCE 1.8 -(1.30M]) EASTERLY . . R R i ~ .
. ALONE S!’AF_ IiR;HWAY OUP 575, THENCE: 1.7:M (1.02) NCRTHERLY ALONG THE: 5 . : : : : .. - . ~ ;
; GNTAG . . » RECOVERED COUNTY A |
’ MONUMENT AT INTERSECTIUN ~ - -@,\%

R FERLHCE I OF, COUNTRY CLUB. DRIVE ~ 7, 636;,\‘*37, |
(6.7 F1) BEST G- A WINESS POST. 3 - AND SCOUNTRY CLUB, PLACE s, ~ \
) auow THE-CROUND ‘SURFACE, R -. CALLED FOR UN THE HAP CF “Od g~ ,

: i \- UPPER VALLEY BLOCK 4 — N )
Eu:\'»mcw aso._-n U.SBR. . DATED, MOVERDER 1929 AND: }/ﬁ’ — ~
: BLOCK S UATED LECEMBER ~ ,
WYERT T5 NAVD }uaa A ,xs.ln To UMTES. . 1929 - -~ :
S D : ’ g o . o RECGVERED 172" IRON PIPE - |
g - - . - . ' . - COUNTY MARKER AT CENTERLINE -
. - o B LR . . N R . : . . INTERSECTION OF COUNTRY CLUB RECE‘VED |
- . . B S . . . . T ’ . - ' BRIVE ANB LOVE ROAD CALLED ‘
; - T et ooy 1o L A T VAT : : FELLEY BLOGK 4 DATED APR 21200 |
. i Hacs'f CERTEY D THE EL wASO COUNTY VATER . VALLE i
@ seovas Meanai a5 o - i Az, oy TAT MOVEMBER 1529 AND BLOCK S |
E‘umwm - DATED DECEMBER 1929 EPCWID # 1 |

. R . . . st . *-rrutanu CPERANIG tmceuu“%. . ; .

) SURVEY PLAT OF A 0.143 ‘ACRES (6,208 S.F.) OF

'LAND OUT OF MONTOYA LATERAL BRANCH "A”, WITHIN

BLOCK ‘5, UPPER VALLEY SURVEYS, CITY OF EL PASO,
EL PASO COUNTY TEXAS

. e . .. THIS SURVEY SuLSTAMMALY cmpuas \VII-I lhE LJRW"
. . .- o ' TEXAS SIDETY. OF CROFESSIONAL SURVEYORS STANDARDS
CMVCUD < FRLPAED . AND S’ECI'IL\TI(\'S F(R A (‘ATEGCNY 2 conoueK lV SURVEY.
e . - o Y ~ —- segps SURVEYED, APTZL 2010
oty FRANG X, SPENCER & ASSGUATES, iNC. .
Conmult: 13 L) Englncors & Lond Sorveyors
(mu F=3334, TEPLSS 100490-00)

ey o WL PR S Fia ~ 20 0
- : : ;’:c ot b} “OATE: 04—‘-1—2010&— - M SCALE: 1720

o SURVEY DATE:  AMRL. 09, 26:0
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