CITY OF EL PASO, TEXAS
DEPARTMENT HEAD’S SUMMARY REQUEST FOR COUNCIL ACTION (RCA)

DEPARTMENT: Engineering
AGENDA DATE: May 12,2009
CONTACT PERSON/PHONE: _R. Alan Shubert, City Engineer (X4423)

DISTRICTS AFFECTED: 5

SUBJECT:

Resolution authorizing the City Manager to sign a Developer Participation Agreement for over width paving
between the CITY OF EL PASO and RANCHOS REAL X1, LTD, to aliow the City to participate in the cost
of the construction of improvements for Rich Beem and Pebble Hills Street, in an amount not to exceed Three
Hundred and seventy three thousand and four hundred and thirteen dollars ($373,413) in accordance with Local
Govemnment Code Section 212.071.

BACKGROUND / DISCUSSION:
This agreement atlows for the payment to Ranchos Real, the developer, for the construction of Rich Beem and
Pebble Hills in accordance with the City’s Major Thoroughfare Plan.

PRIOR COUNCIL ACTION:

Approved Development Agreement on January 31, 2006

Approved Phase 1 Annexation June 6, 2006.

Approved an amendment to the 2006 Development agreement with Ranchos Real on July 8, 2008.

AMOUNT AND SOURCE OF FUNDING:
$373,413 Available in Project: PCPO8STO03, Fund: 27263, Account: 508027

2008 Reprogramming
BOARD / COMMISSION ACTION:
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(Example: if RCA is initiated by Engineering, client department should sign also)
Information copy to appropriate Deputy City Manager
APPROVED FOR AGENDA:

CITY MANAGER: DATE:




RESOLUTION

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL PAS():

THAT the Cily Manager be authorized to sign a Developer Participation
Apreement for over width paving belween the CITY OF EIL, PASO and RANCHOS
RiEAL XL, LT, to allow the City to participate in the cost of the construction of
improvements for Rich Beem and Pebble ills Street, in @n smount not to exceed Three
Hundred and seveniy three thousand and four hundred and thirteen dollars ($373,413% in
accordamnee with Local Government Code Section 212.071.

ADOPTED this the day of , 2009,

THE CITY OF EL PASO

John Cook
Mayor
ATTEST:
Richarda Duffy Momsen
City Clerk
ATPROVLED AS TO FORM: APPROVED AS TO CONTENT:
_ﬂ_f"__dd’_d_ﬂ —_::‘?—'—'——-——__
T.upe Cucllar a Patricia 1), Adauio, Depuly Cily
Assistant City Atlomey Manager for Development and

Infrastructure Services

#6530 ¥l - resuider part, apteeitich beem and pebible hills
Recmment Autbing; EAGE



STATE OF TEXAS § |
§ OVERWIDTH REIMBURSEMENT AGREEMENT
COUNTY OF EL PASO  §

This Agreement is entered into {lis _-day of April 2009, by and between THE
CITY OF EL PASOQ, a nunicipal corporation erganized and existing under the laws of the State
of Texas, herealler referred to as “CITY”, and RANCHOS REAL XII, LTD., hereafter referred
to as “DEVELOPER™, and complics with the requirements of a developer participation contract
allowed under the provisions of the Local Govemment Caode Section 212.071.

WHEREAS, the Devcloper is the owner and developer of Tierra Del Este Unit 56 {the
“Subdivision™ and has submitled a subdivision application for approvat by the El Paso City Pian
Commission; and

WHEREAS, the Developer is constructing street improvements on Rich Beem and
Pebble Hills and is willing to construct any overwidth paving required by the City provided that
the Developer is reimbursed; and,

WHEREAS, the City desires to have (he Developer construct the overwidih of Rich
Beem and Pebble Hills and the lTexas Local Government Code Scetion 212.072(b) allows
participation by the municipalily al a level not to excesd one hundred percent (100%%) of the total
cost for any oversizing of improvements required by the municipalily, including but not limited
to increased capacity of improvemenis 10 anticipatc other future development in the arca, without
complying with the competitive bidding procedure of Chapter 252; and

WIIEREAS, Texas Local Government Code Scction 212.072 allows the mumicipalily 10
participate in the construction cost and shall pay the agreed payment of its share, which shall be
determined in advance cither as a hunp sum or as a faclor or percentage of the total actual cost as
determined by municipal ordinance; and

WHEREAS, the City has determined that Developer’s construction of the Streel will be
an ceonomic benelit 1o local taxpayers, therefore, this agreement is in the best interests of the
citizcns of the City; and

NOW, THEREF(GRE, in consideration of the promises, mutval agresments and im-kind
services heremnaller sel [orlh, the parlies hereby do muatually agree as follows:

1. PARTIES® OBLIGATIONS

Devetoper shall construct all improvemenis o the Sireets required under the El Paso Cily
Code pursuant to the terms and condilions specilied hevein, Developer further agrees that it shall
be solely responsible for payment of any and all costs, including but net limited (o design and
construction cosls arising {rom the construction of required improvements 10 the Sireels in the
Subdivision, exccpt as provided herein.

Upen satisfactory completion of the improvements, the Developer shall submit o the
City an invoice detailing the cost of construction of the Street in the Subdivision.

[racmmnent it 32867
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Wiihin thirty davs (30) ol receipt of such invoice, City shall ingpect the improvements 1o
the Streel. The reimbursement of the cost attributable (o the excess widih shall be made when
such Streel is Bmproved by the Neveloper and accepted for maintenance by the City,

The Parlies agrce that the provided that the terms ol this Agreement are complied with by
the Developer, thal the City shall reimburse the Developer Three Hondred and seventy three
thousand and four hundred and thirteen dollars ($373,413) upon acceptance by the Ciy of the
Strects for maintenance,

The {odal width of the right of way required by ordinance is fifty two foet (32) and the 1014l
width of the right of way required by the City varies rom sixty four feet (64) 1o seventy feet (70,

The metes and bounds descriptions attached and labeled as Lixhibit “A”, and incorporated
herein Tor reference for all purposes, identifies the portion of the Streets to be construcied.

‘The Dreveloper shall comply with all applicable {ederal, state and local law wcinding all
Cily ordinances, codes and regulations. Fatlure to do so inr any mammer shall constitute a material
breach of this Agreement. In addition, Developer shall obtain all perniits and inspections required
by the City and be responsible for any costs associaled with obtaining such permits and inspechions.
A schedule shall be submitled to the City Engineer as 1o when work will be compleled oander this
Agrcemertt upon execulion of flus Agreement.

Developer agrees to furnish the City with a copy of cach written agreement enlered inio with
a contractor or consuliant retained to complete the construchion of the Strect. All of the books and
records related to the construction of the Street shall be available for inspection by the City upon
requesl. Any work performed by a contractor or consultant of the Developer will not, under any
circumstances, relieve Developer of its responsibilities and obdigations under this Apreement, Al
work performed by the Developer or its agent shall be done in a good and workmanlike manncr
satisfactory to the City. Any contractor or consultant hired by Developer shall have suflicient skilis
and cxpericnce o properly perform ihe work described in the City's specifications and shall provide
adequate supervision to assure competent performance of the work.

1. TERM

This Agrcement shall automatically terminate alter the construction of the Streel i
completed, the City Engincer has inspected the Street 1o assure thal City street specilications have
heen mel, the City has paid the City’s share to the Developer, and Lhe Cily has accepled the Street
Tor mamtenance. 17 the Cily Engineer delennines that the City's specifications have not been met,
Developer shall be respensible for any necessary corrections and alterations and all costs associated
with any necessary corrections and alterations, ‘The City shall not be respansible nor parlicipate in
any costs acerued 0 such mytimee, Tn addifion, Developer agrees to give a warranty on its work in
accordance with the reguirements ol the City Code.

3. BOND REQUIRED

The Developer must execute a performance bond for one hundred (100%) percent of the
eonatraction of the Streat costs to seeure fulfillment of all the Preveloper’s obligations under Lhis
Agrecemenl,  The bonds must be in a form o be approved by the City, 'The bond must be
executed by a corporate surety in accordance with Chapler 2253, Government Code, Vernon's
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Amnolaled Civil Statutes. ‘Lhe bond shall identify the Cily as an additional named Obligee, and
the Clly shall be notified of tcrmination of such bond il priov 1o the end of the term of this
Agreement.

4, INCREASED COSTS

It may be anticipated thal additional costs may arise from change in site condiions or
latent defects; however, Developer agrees that he will be solcly responsible Tor payment of all
inercased cosls in the construction of the Steeet in such instance.

3 NO THIRD PARTY RIGHTS OR ORLIGATIONS

No person or cntity not a parly lo this Agreement shall have any third party beneficiary or
any other rights against the pariies to this Apreement.

This Agreemenl is not intended to alter or reallocate any defense or immunity presently
authorized to either party by law.

The City shall not be subjcet to any ehligaiions or liabilities ol the Developer incurred in
the performance of this agreemeni,

6. NOTICES

Adl notices, commumications and reports under this Agreement shall be cither hand-
delivered or mailed, postage prepaid in the United States Postal Service, to the respective parties
at the respective addresses shovn below, unless and until either party is otherwise notified in
wriling:

CITY: Deputy City Manager for Development & Inlrastruciure Services
City of El Paso
#2 Civie Center Plaza
El Paso, Texas 79901-1196

Copy to: City Engineer
Cily ol E] Taso
#2 Civice Center Plaza
El Paso, I'exas 79901-114%6

DEVELOFPER: Ranchos Reat XIT, Ltd.
1794 Lee Trevino, Suite 601
Lil Paso, Texas 79936

7. CUMULATIVE RIGHTS

All remedics, either under this Agreement or at law or in equily or otherwise available o
@ parly, are cumulative and not alternative and may be exercised or pursued separately or
collectively in any order, sequenee or combination,

Dovument #; 12867
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8. GOVERNING LAW

All questions concerning the validity, operation, and inlerpretation of thig Agreement and
the performance of the obligations imposed upon the parties hereunder shall be govemed by the
laws of the State of Texas. Venue shall be in El Paso County, T'exas.

9. INTERPRETATION

This Agreement shall be deemed lo have been jointly prepared by all partics hercto, and
no ambiguity herein shall be construed for or aganst any party based apon the identity of the
author of this Agreement or any portion hereof.

10.  ASSIGNMENT

The Developer shall have the right to assign its rights and obligations in this Agresment,
In lhe event that the Developer docs assign its rights under this Agreement, the assignee shatl
execute an assipnment agrecing that 1l will be responsible [or all of the obligations ol Devejoper,
a copy of which shall be seni to ihe City.

11. RELATTIONSHIP

It is expressly undersiood and agreed by and between the partics that Developer is not an
offtcer, agent or employee of the City and is not subject to the direet or conlinuous supervision
and control of the City. City and Developer hereby acknowledge and agree that the City has not
Tormed, and is not forming with Developer or any other party, a partnership, joint venture, or any
other similar entity by entering into this Agreement; and this Agrecment is nol inlended lo and
shall not be construed, to creale any such entity or relationship.

12, ENTIRE AGREEMENT

This Aprcement embodies and constitutcs the entire understauding between the partics
with respect o the iransactions contemplated herein, and all prior or contemporancous
agrecments, understandings, representations, and slalements, oral or written, are merged o this
Agreement. This Agreement may nol be moditied except by an instrument in writing signed by
both parties.

13. AUTHORIZED SIGNATURL

The person executing this Agreement on behalf of the Developer warrants to the City thai
the Developer is a duly authorived and existing limited parinership, that Developer is qualilied to
do business in the Slale of Texas, that Developer has full right and authorily to enter into this
Agreement, and that every person signing on behalf of Developer is anihorized to do so.

EXECUTED in El Paso, El Paso Counly, Texas on the date lirst mentioned ahove.

SIGNATURES ON NEXT PAGE
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THE CITY OF EL PAS(

Joyce Wilson, City Manager

APPROVED AS TO FORM:; APPROVED AS TO CONTENT:

-T'fr’-d_'_ _?‘_ " AT L ._! " et L] d

Lupc Cuellar T Patricia 1. Adauto, Deputy City Manager

Assistant City Attomey lor Development and Inlrastructure
DEVELOPER:

RANCHOS REAL XII1, LTD.
By: Runchos Real Developers, Inc.,
Its: General Partacr

By: ™
Douglas A. Schwarly, Vice President

ACKNOWLEDGEMENTS
STATE OF TEXAS }
COUNTY OF EL PASO }
This mstrument was acknowledged before mc on the day of . 2009,

by Joyee Wilson, as City Manager of THE CITY OF EL PASO, TEXAS on behalf of said
City.

My Conunission Expires:

Notary Public, State of Texas
Notary's Printed or Typed Name:

STATE OF TEXAS )
COUNTY OF ELPASO )

This instrument was acknowledged bolore me on the 23w day of ’gﬁﬂ £l L 2008,
by DOUGLAS A. SCHWARTZ, as Vice-President Ranchos Real Developers, Inc., peneral
pariner of RANCHOS REAL XII, LTD., on behall of said partncrship,

My Commission Expires; ,égmam PN PR LA

Notary Public, State of Texas

Notary’s Prinied or Typed Name:
w5 arn oMl

Lrwcumennl w: 328467
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ATTACHMENT A

et e rieerets o . |
T—ILm_E_;. d rortol Gl—.J ract A, . Omﬁ,
Seclion 40, Block 79 Township 2, : (=
Texzs and Pacific Railway Company Surveys,
Ciiy O F Paso, L Paso County, Toxas
MNovember 15, 2007

hWelETES AND BOUNDS DLESCEIPTTON

Diescriplion of a parcel of fand bemng a Fortion of Uract 24, Scction 46, Blocl 79,
Township 2, Texas and Pacific Kaillway Company Surveys, City O E1 Pase, El Paso
County, Texas, and being -nors partieulary described by metes and Rouneds g Tellowes:

Commencing for reference a found 5 rebar with cap ©51527 2t for the commnion corner
of Sections 39, 3K 26, and 47, Dom which o foungd 27 pipe ser i conerete for the
commiem corhor of Secticns 37, 3847, and 48 bears North 897589457 Basl o dislance of
331281; Thencee along the lme baiween sections 4€ and £7. Sowh O0%34%577 Fas a
distence of 532470 {zel o & pond, Thenes leaving sald lne South 897387357 West g
distance of 40532 feet o a point for the southessl comer of Trae! 21322, Section 40,

Block 79, T'5F 2, for the "TRUL POINT OF BEGINNINGT

Thence Soutk B0°G2'237 East a distance of 25,00 feet 1o a point on the proposed
cenleriine o Pebbic Hilis Blva.,

Thence along sad lne Soatn 8938735 West a distance of 94.00 iget to & point;

Thenee North G0°02°23" Wesl & distanes of 35,00 feet to & point on the souther:y
line of smd tract 2023

Thence alomy sard line North 893835 Last a distance of 94,00 (eel 10 a point for the
“IRELL POENT OF BEGINNTNG™ and contamng inall 5,170 square foct or 0.1 187 acres

o Land more or s,

MNote: Wol g wround survey, Boaring basis 15 trac north for 2 transverse mercator surface
projection as determined b}' GFE methods hased near the center of 1his sie.

dota 1307-0R

e Do

Ren: R, Conds
LIS Mo, 50a2

1
J

CONDE, INC,
ENGINEERING / LAND SURVLYING / PLANNING
1790 LEL TRENING SUINTE 40i ¢ 1L PASO, TEXAS 79936 / (J15) 592-0283



Bang

Block 7

ATTARCHMENT A

g Portion of Secltions 40 andg 47, % _
0, Tovanship 2, Texes and ¥

Pacific faliway Company Surveys,
ity O R Pase, E] Fase Coonty, lexas
Tovernber 27, 20007

Tieserl

METES ANTI BOTINDS DESCRIFTIOIN

ation of a percel of land heing a Porlion of Scetions 46 and 47, RBlock 75,

Township 2, Texas and Pacific Railway Company Surveys, City OF Ll Pasa, Tl Fase
County, Texas, and being rore particular]y described by meies and bounds as follows:

Cormnencing ini reference al o [oumd 27 pipe for the common corner of sechons
46 and 27, Black 79, Township 2 and seclions 2 and 3, Biock 79, Townshep 5,
Texas and Pacilic Railway Company Surveys, from whick o foind 27 pipe for the
commen comer of Sections 4%, 46, 3 and 4 bears South 897587067 Wesl a
distance of 531240, Thense with the hing between sechon £6 and 47, North
(0P34'377 West a distance of 2466.54 feel 1w a noint for the “TRULE POINT OF

BEGININTING

Thence leaving said ling North 90°0000™ West # distance of 40,00 fect to a point
on the westerly #ight of way line of Caravunola dove.;

Thence Morth (K934'5377 West a distance of 19578 feet to a point on she
npTlheriy right of way line of Gambusine Ave.;

Thence, North 855835 Fast & distance of 60.00 feel 1o a point on the casteriy
righ oi way Iinc of Caravanola Ave;

Thence wlomg said right ol wey Tine Sovtk: 00°34'377 East a distance of 139380 feei 1o
“TRULE POINT OF BEGINKING™ and comainmy o all 71,742 square foct or 1.647 acres
of land more or less,

™ol a

ground survey, Bearing basis is true norih for & ramsverse mwreator surface

prajection us determined by CI'S methaods based near the ceoter of this site,

T
o

RPL.
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RONALD ROBERT CONDE

Joire 120708
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Fon B Conde

4. No. 51527
CONDE, INC.
ENGINEERING { LAND SURVEYING / PLANNING
90 LEXE TREVINOG SULTE 400 £ EL PASO, TEXAS 79936/ (915) 592-0283



ATTACEMENT A

Yeople
Being u Portior of "Tract 24, H_fug
+

Section 46, Block 79 Yownship 2,
Texas and Pacific Raibway Company Surveys,
City O Kl Paso, Bl Faso County, Toxas

Novomber 28, 2007

METES ANT BOUNDS TRSCHEIPTION
Description of & peresi of land being a Porlion of Trast 24, Sscuon 46, Black 7%
Towrship 2, Texas and Tacific Railway Company Surveys, City OF L] Paso, FI Pase
County, Texas, and heing more particularly described by metes and bounds as [ifioves;

Commencing for reference a found Y%7 rebar with cap 51327 sot for the common corner
of Sections 3%, 38, 46, and 47, frum which & found 27 pipe sel m concrete [oy e
cormon corher of Secions 37, 38, 47, and 48 bears Nowth 89735497 Last a dlslance oo
3315.81; Thenee along the line between sections 46 and 47, South 00347377 Fasl o
distance ol 524.76 feet 10 @ poing, Thonoe leaving said line South 89°5K7357 West a
distance of 397.37 fe=21 10 a point for the southeast corner ol Tracl 21319, Section #6,
Biock 749, TSP 2. lor the “TRUE POINT OF BEGINNING™.
Thenes South 00%02'23" East & distance of 35,00 [vel to a point on the proposed

P

centeriineg of Pebble Hills Blvd.;
Thepce zlong said line Sowh 89°38'35" Wesat o distance of 92829 fect 1o a pour,
Thence North 00°02'23™ West a distance of 55.00 (eei 10 a point,

Thenes North $0758'33" Easl & distamee of 928.29 feet to a point for the “TRULE POINT
OF BEGININTNG® and cortaining in all 51,055 squarc feet or 1.1721 acres of Jand more
or lese,

Note: Not o ground survey, Bearing basis is trug north Tor & ransverse mercator suriuce
projection as determined by GT'S mefhods based near the cenler of this sile.
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CONDE, INC,
ENGINEERING S LAND SURVEYING F PLANNING
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