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STATE OF TEXAS  §    

    §  PROFESSIONAL SERVICES CONTRACT 

COUNTY OF EL PASO § 
 
 
 This Professional Services Contract (hereinafter “Contract”) is made this the _____ day of 
________________, 2010, by and between the City of El Paso, a municipal corporation organized 
and existing under the laws of the State of Texas (hereinafter “CITY”), and Johnson Controls, 

Inc., a company doing business in Texas (hereinafter “CONSULTANT”). 
 

 WHEREAS, the CITY desires to engage the CONSULTANT to act as the City’s Energy 
Services Company and perform services for developing a Detailed Evaluation Study, identify, 
engineer, design, install, maintain, monitor and facilitate a major energy and operational energy 
savings program including Energy Conservation Measures and assisting the City in obtaining 
grants for such program (hereinafter the “Services”); and   
 
 WHEREAS, the CONSULTANT has been selected to perform such services through the 
CITY’s Request for Qualifications No. 2010-085R (hereinafter the “RFQ”) selection procedure, 
in accordance with all applicable state and local laws and ordinances; and 
 

WHEREAS, the CITY intends that the CONSULTANT to initially develop the Detailed 
Evaluation Study   (hereinafter the “Study”), as further described in Attachment “A”; and   

 
WHEREAS, the CONSULTANT is willing to provide such services and to prepare the 

Study, as further described in Attachment “A” for the CITY;  
 
WHEREAS, following the City’s approval of the Study, should the CITY and 

CONSULTANT agree on specific Energy Conservation Measures projects, the CONSULTANT 
will provide the Services for such projects; and 

 
 NOW, THEREFORE, for the consideration set forth in this Contract and its 
attachments, the CITY and CONSULTANT agree as follows: 
 
1.0 ATTACHMENTS 

 

1.1 The attachments listed herein and attached to this Contract are incorporated herein 
by reference for all purposes as if set forth verbatim: 

 
 Attachment “A” Scope of Services and Budget 

 Attachment “B” Payment Schedule and Time of Completion 

 
2.0 SCOPE OF SERVICES AND TERM OF  AGREEMENT 

 

2.1 The CITY hereby agrees to retain the CONSULTANT and the CONSULTANT 
agrees to perform professional engineering services to develop the Study as a professional 
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consultant.  The CONSULTANT shall perform the Services necessary for the development of 
the Study as outlined in Attachment “A.” 

 
2.2 The Services are scheduled to be performed during the period beginning the date 

of the City’s approval , through the completion of the Study, which is estimated to take two 
hundred seventy (270) days from the date that notice to proceed is given in writing by the CITY 
(hereinafter “term period”).   The City Manager may, at her sole discretion and without further 
authorization from City Council, approve an extension of the term for an additional thirty (30) 
days.   

 
(A) Completion of the Study includes the possible submission and 

presentation of the final Study to CITY staff and to the CITY Council, the governing body of the 
CITY, and/or its designated reviewing body.   

 
 (B) The CONSULTANT shall complete the Services in accordance with the 

timelines and schedules outlined in Attachment “B.”   Time allotments for review by the CITY 
and other review committees or entities, if any, are included in the estimated time schedule, and 
if exceeded will increase the length of the project schedule accordingly.  

 
   (C) The CONSULTANT acknowledges that the CITY may apply for and 
utilize federal funds, including American Recovery and Reinvestment Act (ARRA) funds, for the 
Improvement Measures.  The CONSULTANT represents to the CITY that it is knowledgable 
about the requirements imposed by the U.S. Department of Energy (DOE) for ARRA funds, (or, 
if applicable, ARRA funds administered by other federal agency, as appropriate including, but 
not limited to, the Department of Transportation).  The CONSULTANT has reviewed and 
understands the federal requirements as set forth in Attachment C regarding the ARRA funds 
(including, but not limited to, the flow through requirements set forth in the section entitled 
SPECIAL PROVISIONS RELATING TO WORK FUNDED UNDER AMERICAN 
RECOVERY AND REINVESTMENT ACT OF 2009) and will perform the services under this 
Agreement in compliance thereto.   

 

   (D) The CONSULTANT further acknowledges that the CITY may use other 
federal funds available to it for Improvement Measures.  The CONSULTANT agrees that it will 
further comply with the federal requirements set forth in Attachment C, Addendum I and will 
perform the services under this Agreement in compliance thereto.  

 
   (E) The CONSULTANT will comply with all regulations and requirements as 
may be promulgated by the federal, state or local governmental unit applicable to the services 
provided under this Agreement or the Improvement Measures.  CONSULTANT hereby agrees to 
provide any and all documentation necessary to fulfill any and all grants (federal, state, or local) 
requirements pertaining hereto. CONSULTANT shall submit any requested reports, data, and 
information on the performance of this Agreement as may be required by DOE pursuant to 10 
CFR 440.25, state law, or by the CITY.  
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   (F) To the extent required by state or federal law or by the CITY, 
CONSULTANT shall execute and submit to the CITY the certifications required by federal law 
and those attached hereto in Attachment D, or comply with any such requirements or execute 
any forms that may be required during the term of this Agreement.   

 
2.3 The CITY shall provide all available information to the CONSULTANT.  All 

aspects of CONSULTANT’s services shall be coordinated with the Director of the Department, 
who shall facilitate the successful completion of CONSULTANT’s services.    

 
2.4 Following the completion of the Study, the CONSULTANT shall submit its 

proposal to the CITY to implement the mutually agreed upon Energy Conservation Measure 
retrofits which address the following building components and applications:  street lighting, 
traffic signals facility lighting, space heating, ventilation, air-conditioning, energy management 
systems, environmental system controls, motors, domestic water heating, air distribution 
systems, renewable energy systems, water consumption systems and any other facility or energy 
improvement measures and services that the City may designate (the “ECM Projects”).  The 
CITY reserves the right to phase implementation of the ECM Projects.  In order to ensure that 
the terms and conditions of this Agreement and those contained in the CITY’s RFQ are 
consistent, the parties will execute an amendment to this Agreement to add the Services 
proposed for the implementation of the ECM Projects.  Upon agreement between the CITY and 
the CONSULTANT regarding the ECM Projects to be implemented, the parties will agree to a 
schedule for the completion of such ECM Projects and the fees and projected budget for such 
measures.  

 
3.0 CONSULTANT FEES AND PROJECT BUDGET 

 

3.1 Payment to Consultant.  The CITY shall pay to the CONSULTANT an amount 
not to exceed THREE HUNDRED FIFTY THOUSAND AND NO DOLLARS ($350,000.00) 
for all professional services performed pursuant to this Contract, as further described in Price and 
Payment Schedule attached hereto as Attachment “B.”   

 
(A) Payment to the CONSULTANT shall be made as set forth in the Price and 

Payment Schedule which is attached hereto as Attachment “B.”  The CITY shall make 
payments upon presentation of the CONSULTANT’s detailed invoice and completion of the 
Study as well as the CITY’s written approval. 

 
3.2 CONSULTANT’s Services.  The Professional Services to be provided by the 

CONSULTANT for this Contract are attached hereto as Attachment “A.”  It is understood and 
agreed by the parties that the CITY will not be obligated to pay for any professional services not 
contained in Attachment “A,” or elsewhere in this Contract and its attachments. Except as 
specifically set forth in this Contract and its attachments, all costs related to the completion of 
the professional services requested herein shall be borne by the CONSULTANT and not passed 
on to the CITY or otherwise paid by the CITY, unless a written amendment to this Contract is 
executed by both parties allowing for additional costs.   
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3.4 Payment by the City.  CITY agrees to pay invoices for all professional services 
performed as soon as reasonably possible, but not later than thirty (30) days from receipt.  Upon 
dispute, however, the CITY may, upon notice to the CONSULTANT, withhold payment to the 
CONSULTANT for the amount in dispute only, until such time as the exact amount of the 
disputed amount due to the CONSULTANT is determined.  

 
 
4.0 TERMINATION.  This Contract may be terminated as provided herein. 
 

4.1 Termination by City.  It is mutually understood and agreed by the 
CONSULTANT and the CITY that the CITY may terminate this Contract, in whole or in part for 
the convenience of the CITY, upon thirty (30) consecutive calendar days written notice.   

 
 (A) It is also understood and agreed that upon such notice of termination, the 

CONSULTANT shall cease the performance of services under this Contract.  Upon such 
termination, the CONSULTANT shall provide one final invoice for all services completed and 
reimbursable expenses incurred prior to the CITY’s notice of termination.  In the event the CITY 
terminates this CONTRACT for cause, CONSULTANT shall be entitled to compensation for 
services performed and approved expenses incurred, prior to the termination.  Nothing contained 
herein, or elsewhere in this Contract shall require the CITY to pay for any services that are not in 
compliance with the terms of this Contract and its attachments. 

 
4.2 Termination by Either Party.  It is further understood and agreed by the 

CONSULTANT and CITY that either party may terminate this Agreement in whole or in part.  
Such a termination may be made for failure of one party to substantially fulfill its contractual 
obligations, pursuant to this Agreement, and through no fault of the other party.  No such 
termination shall be made, unless the other party being terminated is granted: a) written notice of 
intent to terminate enumerating the failures for which the termination is being sought; b) a 
minimum of seven (7) consecutive calendar days to cure such failures; and c) an opportunity 
for consultation with the terminating party prior to such termination.  However, the CITY retains 
the right to immediately terminate this Agreement for default if the CONSULTANT violates any 
local, state, or federal laws, rules or regulations that relate to the performance of this Agreement.  
In the event of termination by the CITY pursuant to this subsection, the CITY may withhold 
payments to the CONSULTANT for the purpose of setoff until such time as the exact amount 
due the CITY from the CONSULTANT is determined. 
 

4.3 Termination shall not be Construed as Release.  Termination by either party shall 
not be construed as a release of any claims that the terminating party may be lawfully entitled to 
assert against the terminated party.  Further, the terminated party shall not be relieved of any 
liability for damages sustained by the terminating party by virtue of any breach of this 
Agreement. 

 
5.0 INDEMNIFICATION 

 

5.1   INDEMNIFICATION.  To the fullest extent permitted by law, 
CONSULTANTshall indemnify and hold harmless CITY, and CITY’s officers, directors, 
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partners, agents, consultants, and employees from and against any claims, costs, losses, and 
damages (including but not limited to all fees and charges of engineers, architects, attorneys, and 
other professionals, and all court, arbitration, or other dispute resolution costs) arising out of or 
relating to the Project, provided that any such claim, cost, loss, or damage is attributable to 
bodily injury, sickness, disease, or death, or to injury to or destruction of tangible property (other 
than the Work itself), but only to the extent caused by any negligent act or omission of 
CONSULTANT or CONSULTANT’s officers, directors, partners, agents, consultants or 
employees in performance of the services.  This indemnification provision is subject to and 
limited by the provisions agreed to by CITY and Consultant, as noted below.     

 

To the extent allowed by state law, the CITY will be responsible for its own actions. 
 

5.2 CONSULTANT’S LIABILITY LIMITED TO AMOUNT OF INSURANCE 

REQUIREMENTS.  CONSULTANT shall procure and maintain insurance as required by and 
set forth in the terms and conditions of this Agreement.  Notwithstanding any other provision of 
this Agreement, and to the fullest extent permitted by law, the total liability, in the aggregate, of 
CONSULTANT and CONSULTANT’s officers, directors, partners, employees, agents, and 
consultants (hereafter referred to collectively as “Consultant”), to CITY and anyone claiming by 
through, or under CITY for any and all claims, losses, costs, or damages, whatsoever arising out 
of, resulting from or in any way related to the Project or the Agreement from any cause or 
causes, including but not limited to the negligence, professional errors or omissions, strict 
liability or breach of contract, or warranty express or implied of CONSULTANT (hereafter 
“CITY’s Claims”), shall not exceed an amount in excess of its primary general comprehensive 
policy limits.  Neither CONSULTANT nor the CITY will be responsible to the other for any 
special, indirect, or consequential damages arising in any manner from the work or services.   If 
no such insurance coverage is provided with respect to CITY’s Claims, then the total liability, in 
the aggregate, of CONSULTANT to CITY and anyone claiming by, through, or under CITY for 
any and all such uninsured CITY’s claims shall not exceed $250,000.00 per person or 
$500,000.00 per incident with property damage liability limited to $100,000.00 per incident, 
$1,000,000 in the aggregate. 
 
 
6.0 INSURANCE 

 

 6.1  INSURANCE.  The CONSULTANT shall not commence work under this 
Agreement until the CONSULTANT has obtained sufficient insurance as required herein, and such 
insurance has been approved by the CITY.  The CONSULTANT shall maintain the required 
insurance throughout the term of this Agreement.  Failure to maintain said insurance shall be 
considered a material breach of this Agreement. 
 

6.2 WORKERS’ COMPENSATION INSURANCE.  The CONSULTANT shall procure 
and shall maintain during the life of this Agreement, Workers’ Compensation Insurance as 
required by applicable Texas law for all of the CONSULTANT’s employees to be engaged 
in work under this Agreement.   
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6.3 COMMERCIAL LIABILITY, PROPERTY DAMAGE LIABILITY AND 

AUTOMOBILE LIABILITY INSURANCE.  The CONSULTANT shall procure and shall 
maintain during the life of this Agreement such Commercial General Liability, Property Damage 
Liability and Automobile Liability Insurance as shall protect the CONSULTANT and the 
CONSULTANT’s employees performing work covered by this Agreement from claims for 
damages for personal injury, including accidental death, as well as from claims for property 
damages, which may arise from operations under this contract, whether such operations be by the 
CONSULTANT or by anyone directly or indirectly employed by the Consultant.  The minimum 
limits of liability and coverages shall be as follows: 
 
 a) COMMERCIAL GENERAL LIABILITY 
  Personal Injury or Death 
  $500,000.00 for one person or occurrence 
  $1,000,000.00 for two or more persons or occurrences 
 
  Property Damage 
  $500,000.00 per occurrence 
 
  General Aggregate 
  $1,000,000.00 
 
 b) AUTOMOBILE LIABILITY 
  Combined Single Limit  
  $1,000,000.00 per accident 
 

6.4 PROFESSIONAL LIABILITY INSURANCE.  The CONSULTANT shall 
procure and shall maintain, at the CONSULTANT’s sole expense, Professional Liability Insurance 
for the benefit of the CITY to cover the errors and omissions of the Consultant, its principals or 
officers, agents or employees in the performance of this Agreement with a limit of ONE MILLION 
AND 00/100 DOLLARS ($1,000,000.00) on a claims made basis. 
 
 6.5  CITY AS ADDITIONAL INSURED.  The CITY shall be named as an Additional 
Named Insured on all of the CONSULTANT’s Commercial General Liability and Automobile 
Liable Insurance Policies with respect to liability arising out of operations performed by or on 
behalf of CONSULTANT, but only to the extent of damages directly caused by the negligence of 
CONSULTANT. 
 

6.6   PROOF OF INSURANCE.  The CONSULTANT shall furnish the City 
Engineer with certificates showing the type of insurance coverages, limits on each insurance 
policy, class of operations covered under each insurance policy, effective dates and expiration 
dates of policies, insurance companies providing the insurance coverages, name of agent/broker 
and include confirmation of any endorsement(s) required in this agreement. 
 

6.7  GENERAL INSURANCE PROVISIONS.  All certificates required herein shall 
be attached hereto and incorporated for all purposes as Attachment “E”.  All certificates shall 
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also include the name of the project on the corresponding insurance certificate.  Further, each 
certificate shall contain the following statement: 
 

“The insurance covered by this certificate will not be canceled, except after thirty (30) 

consecutive calendar days written notice of intent to cancel said insurance has been 
provided to the City of El Paso.” 

 
7.0 INDEPENDENT CONTRACTOR 

 
7.1 The CONSULTANT is an independent contractor.  Except as may be expressly 

and unambiguously provided in this Contract, no partnership or joint venture is intended to be 
created by this Contract, nor any principal-agent or employer-employee relationship between the 
parties or any of their officers, employees, agents or sub-consultants. 

  
 (A) As an independent contractor, the CONSULTANT understands and agrees 

that it will be responsible for its respective acts or omissions, and the CITY shall in no way be 
responsible as an employer to the CONSULTANT’s officers, employees, agents, representatives 
or subcontractors who perform any service in connection with this Contract. 

 
7.2 The CONSULTANT shall not receive any compensation or benefits from the 

CITY, other than as expressly set forth in this Contract. 
 
7.3 The CONSULTANT does not have, and will not attempt to assert, the authority to 

make commitments for or to bind the CITY to any obligation other than the obligations set forth 
in this Contract.   

 
8.0    REPRESENTATIONS BY THE PARTIES 

 

8.1 The CONSULTANT represents and agrees to the following: 
 

(A) That CONSULTANT shall comply with all applicable federal, state and 
local governmental laws, rules, regulations and all provisions of the City of El Paso Charter and 
Code of Ordinances, now existing or as may be amended, in the performance of its duties under 
this Contract. 
 

(B) The CONSULTANT shall obtain and pay for all licenses, permits and 
certificates required by any applicable statute, ordinance, rule or regulation of any regulatory 
body having jurisdiction over the conduct of its operations that are applicable to the services 
provided hereunder.   

 
(C) The CONSULTANT warrants that it is duly authorized and licensed to 

perform its duties hereunder in each jurisdiction in which it will act.  The CONSULTANT 
further warrants that its employees, agents and sub-consultants shall maintain all required 
profession licenses during the Contract Term.   If the CONSULTANT receives notice from a 
licensing authority of a suspension or revocation of a license of CONSULTANT’s employee(s), 
agent(s) or subcontractor(s), CONSULTANT shall immediately remove such employee, agent or 
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subcontractor from performing any further services under this Contract until such license is 
reinstated and in good standing.   If the CONSULTANT fails to maintain such licenses or fails to 
remove any employee, agent or sub-consultant who performs services under this contract whose 
license has expired or been revoked or suspended, the CITY shall be entitled, in its sole 
discretion, to immediately terminate this Contract upon notice to CONSULTANT. 

 
  (D) The CONSULTANT warrants that the Services, and those of his 
subcontractor(s) will be performed in a professional manner in accordance with the applicable 
professional standards.    The CONSULTANT gives no warranty, express or implied, as to the 
results of any recommendations made in any reports provided to the CITY under this Contract.   
The CONSULTANT will not be liable for any damages that result or are alleged to result from 
any recommendations or reports provided to the CITY under this Contract. 
 

(E) The CONSULTANT warrants that no person or selling agency has been 
employed or retained to solicit or secure this contract upon an agreement or understanding for 
commission, percentage, brokerage, or contingent fee excepting bona fide employees of bona 
fide established commercial or selling agencies maintained by the CONSULTANT for the 
purpose of securing business.   For breach or violation of this warranty the CITY shall have the 
right in addition to any other right or rights to cancel this contract without liability and to deduct 
from the Contract price, or otherwise recover the full amount of such commission, percentage, 
brokerage or contingent fee.  

 
8.2      Force Majeure.  If, by reason of Force Majeure, either party hereto will be 

rendered unable wholly or in part to carry out its obligations under this Contract then such party 
will give notice and full particulars of such Force Majeure in writing to the other party within a 
reasonable time after occurrence of the event or cause relied upon, and the obligation of the party 
giving notice, so far as it is affected by such Force Majeure, will be suspended for only thirty 
(30) days during the continuance of the inability then claimed, except as hereinafter provided, 
but for no longer period, and such party will try to remove or overcome such inability with all 
reasonable dispatch.   

The term Force Majeure as employed herein, will mean acts of God, strikes, lockouts, or other 
industrial disturbances, acts of public enemies, orders of any kind of the government of the 
United States or the State of Texas or any civil or military authority, insurrections, riots, 
epidemics, landslides, lightning, earthquake, fires, hurricanes, storms, floods, washouts, 
droughts, arrests, restraint of government and people, civil disturbances, explosions, breakage or 
accidents to machinery, pipelines or canals.  It is understood and agreed that the settlement of 
strikes and lockouts will be entirely within the discretion of the party having the difficulty, and 
that the above requirement that any Force Majeure will be remedied with all reasonable dispatch 
will not require the settlement of strikes and lockouts by acceding to the demands of the 
opposing party or parties when such settlement is unfavorable in the judgement of the party 
having the difficulty.  If a party is unable to comply with the provisions of this contract by reason 
of Force Majeure for a period beyond thirty (30) days, the affected party shall be excused by 
further performance under this contract. 

                    8.3     Cooperation Of City.  The CITY will cooperate with the CONSULTANT in 
providing information relating to the CONSULTANT’s scope of services and access to facilities.  
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CITY is responsible to provide CONSULTANT, its subcontractors and/or its agents reasonable 
and safe access to all facilities and properties that are in the CITY’s control which are subject to 
the work and Services contained in this Agreement.  CITY further agrees to assist 
CONSULTANT, its subcontractors and/or its agents to gain access to facilities and properties 
that are not controlled by the CITY which are subject to the work and services contained in this 
Contract.   

If CONSULTANT is delayed in the commencement or completion of the work and/or services 
by failure by the CITY to cooperate with CONSULTANT in the timely completion of the work, 
then CONSULTANT shall provide written notice to the CITY of the existence, extent of, and 
reason for such delays.  An equitable adjustment in the performance schedule shall be made as a 
result.                   

8.4 Taxes, Permits, And Fees.  CONSULTANT shall be responsible for 
obtaining all permits and related permit fees associated with the work and services.  
CONSULTANT shall pay sales, consumer, use, and other similar taxes and shall secure and pay 
for the building permit and other permits and governmental fees, licenses, and inspections 
necessary for proper execution of its services under this Contract.  The CITY shall be responsible 
for securing any necessary approvals, easements, assessments, where applicable.  The parties 
acknowledge that the CITY is tax-exempt and not subject to real estate and personal property 
taxes.  CONSULTANT makes no representations regarding the tax implications or the CITY's 
accounting treatment of this CONTRACT. 

 
 
9.0 GENERAL PROVISIONS 

 
 9.1 CONSULTANT’s Quality of Work.  The CITY’s review of any documents 
prepared by the CONSULTANT is only general in nature and its option to approve and accept 
the work in no way relieves the CONSULTANT of responsibility for any specific deficiencies in 
its professional services.  The CONSULTANT’s professional services shall be performed as 
expeditiously as is consistent with professional skill and care as well as the orderly progress of 
the Study and in accordance with the time periods established in Attachment “B,” and shall be 
adjusted, if necessary, as the Study proceeds.  The identified time limits shall not, except for 
reasonable cause, be exceeded by the CONSULTANT.  The professional services provided by 
the CONSULTANT under this Contract shall be performed in a manner consistent with that level 
of care and skill ordinarily exercised by members of the profession currently practicing under 
similar circumstances. 
 
These warranties are in lieu of all warranties, express or implied. 
 

9.2 Confidential Work.  The CONSULTANT recognizes that all materials to be 
prepared and all data received in connection with this Contract by the 
CONSULTANT shall be kept in strictest confidence.  The CONSULTANT shall 
not divulge such confidential information except as approved in writing by the 
CITY or as otherwise required by law until publication of the Study.  The 
CONSULTANT shall establish a method to secure the confidentiality of records 
or information that the CONSULTANT may have access to in accordance with 
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the applicable federal, state, and local laws and regulations.  This provision shall 
not be construed as limiting the CITY’s or its authorized representatives’, right of 
access to records or other information under this Contract.  If the CONSULTANT 
receives inquiries regarding documents within its possession pursuant to this 
Contract, the CONSULTANT shall immediately forward such request to the City 
Attorney’s office for disposition. 

 
9.3 Discrimination Prohibited. 

 
(A) No person in the United States shall, on the grounds of race, creed, color, national 

origin, (including immigration status where an alien holds proper work authorization), religion, 
sex, age, or disability be excluded from participation in, be denied the benefits of, or be 
otherwise subjected to segregation or discrimination in any way, shape or form in employment or 
under projects or activities funded in whole or in part with funds made available to 
CONSULTANT pursuant to this Contract, as set forth in Title VI of the Civil Rights Act of 1964 
(42 U.S.C. Section 2000d) and implementing regulations at Title 24 CFR Part 1; Age 
Discrimination Act of 1975 (42 U.S.C. Sections 6101-07) and implementing regulations at Title 
24 CFR Part 146; Section 504 of the Rehabilitation Act of 1973 (29 U.S.C. Section 794); 
implementing regulations at Title 24 CFR Part 8 and Title 1 of the Americans with Disabilities 
Act of 1990 (ADA) and implementing regulations at Title 28 CFR Part 35.  
 

(B) Furthermore, CONSULTANT shall comply with all the equal opportunity 
requirements in Title 24 CFR Section 5.105; the requirements of Executive Order 11246 (Equal 
Opportunity) and the implementing regulations at Title 41 CFR Chapter 60; and the requirements 
attached to this Agreement and incorporated by reference as Attachment C.  
 

(C) CONSULTANT must file the Assurance required under City Ordinance 9779, 
prohibiting discrimination against disabled persons.  Failure to do so in any manner which 
impairs the quality of performance hereunder, or affects the administration of the funds provided 
hereunder, shall constitute a breach of this Agreement. 
 

9.3 Inspections.  The CITY shall have the right to perform, or cause to be performed, 
(1) inspections of the books and records of the CONSULTANT related to the performance in 
creation of the Study, and (2) inspections of all places where work is undertaken in connection 
with this Contract.  The CONSULTANT shall be required to keep such books and records 
available for such purpose for at least five (5) years after its performance under this Contract 
ceases.  Nothing in this provision shall affect the time for bringing a cause of action nor the 
applicable statute of limitations. 
 
 9.4 Ownership.  The Study generated by CONSULTANT as a result of its activity 
under this Contract shall remain at all times the property of the CITY.  The data stored in the 
computer database shall also remain the property of the CITY.  The CONSULTANT may use the 
Study prepared as an example of work produced. 
 

9.5Assignment.  Neither party may assign its rights or obligations under this Contract, 
including but not limited to (a) any interest in the proceeds of the contract, (b) any proceeds of 
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claims arising from the contract or (c) any claims or causes of action arising out of the project,  
without the prior written consent of the other party hereto.  Any attempted assignment or 
delegation by either party shall be wholly void and totally ineffective for all purposes unless 
made in conformity with this paragraph. 
 

9.6 Subcontractors.   The CONSULTANT may subcontract with other competent 
entities to provide services required to be performed under this Contract.  Any work or services 
approved for subcontracting hereunder, however shall be contracted only by written contract and 
agreement, and unless specific waiver is granted in writing by the City, shall be subject by its 
terms to each and every provision of this Contract.  Compliance by subcontracts with this 
Contract shall be CONSULTANT’s responsibility.  CONSULTANT shall submit a list, 
identifying the subcontractors who will perform services under this Contract, at least ten (10) 
business days prior to the date that the subcontractors render any services under this Contract.  
However, all subcontractors must be accepted and approved by the City in writing, and such 
consent shall not be unreasonably withheld. 
 
Despite City approval of a subcontract or subcontractor, the City shall in no event be obligated to 
any third party, including any subcontract of the CONSULTANT, for performance of work or 
services, nor shall City funds ever be used for payment of work or services performed prior to 
the date of Contract execution or extending beyond the expiration date of this Contract. 
 

9.7 Right of Assurance.  Whenever one party to this Contract in good faith has reason 
to question the other party’s intent to perform, it may demand that the other party give written 
assurance of its intent to perform.  In the event that a demand is made and no assurance is given 
within five (5) calendar days, the demanding party may treat this failure as an anticipatory 
repudiation of the Contract. 
 
 9.8 Survival.  Each party shall remain obligated to the other under all clauses of this 
Contract that expressly or by their nature extend beyond the expiration or termination of this 
Contract, including but not limited to the Indemnification provisions hereof. 
 
 9.8 Amendment and Waiver.  The parties may amend this Contract at any time by 
mutual consent.  Unless otherwise provided herein, this Contract may be amended only by 
written instrument duly executed on behalf of the CITY (by authority by the City Council) and 
CONSULTANT.   No claim or right arising out of a breach of this contract can be discharged in 
whole or in part by a waiver or renunciation of the claim or right unless the waiver or 
renunciation is supported by consideration and is in writing signed by the aggrieved party. 
 
 9.9 Complete Agreement.  This Contract, together with the Attachment(s) attached 
hereto, constitutes the entire agreement between the parties relating to the terms and conditions 
of the Contract.  The parties expressly acknowledge and warrant that there exists no other written 
or oral understanding, agreements or assurances with respect to such matters except as are set 
forth herein.  Unless expressly stated, this Contract confers no rights on any person(s) or 
business entity(s) that is not a party hereto.   This Contract shall not be construed against or 
unfavorably to any party because of such party’s involvement in the preparation or drafting of 
this Contract. 
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9.10 Notices.  All notices required or permitted hereunder shall be in writing and shall 

be deemed delivered when actually received via United States Postal Service post office or 
certified mail, return receipt requested addressed to the respective other party at the address 
prescribed in the preamble of this Contract or at such other address as the receiving party may 
have theretofore prescribed by written notice to the sending party. 
 
The initial addresses of the parties, which one party may change by giving written notice of its 
changed address to the other party, are as follows: 
 

 CITY:     City of El Paso 
    Attention:  Mayor’s Office 

   Two Civic Center Plaza, 10th Floor 
    El Paso, Texas 79901-1196 
 
 COPY TO:  General Services Department 

   Two Civic Center Plaza, 6th Floor 
    El Paso, Texas 79901-1196 
 
 CONSULTANT: Johnson Controls, Inc. 
    3021 W Bend Drive 
    Irving, TX  75063 
 
 COPY TO:  Johnson Controls, Inc. 
    507 E. Michigan Street 
    Milwaukee, Wisconsin 53202 
 
9.11 Governing Law.   This Contract shall be construed and interpreted in accordance 

with the laws of the State of Texas, along with any applicable provisions of the federal law, the 
City Charter and/or any ordinance of the City of El Paso.   
 

9.12 Severability.  All agreements and covenants contained in this Contract are 
severable.  Should any term or provision of this agreement be declared invalid by a court of 
competent jurisdiction, the parties intend that all other terms and provisions of this agreement 
should be valid and binding and have full force and effect as if the invalid portion had not been 
included  
 

9.13 Venue. For the purpose of determining place of this Contract and the law 
governing the same, this Contract is entered into in the City and County of El Paso, the State of 
Texas, and shall be governed by the laws of the State of Texas.  Venue shall be in the County of 
El Paso, State of Texas. 

 
Each person signing below represents that he or she has read this Contract in its entirety (including 
any and all Exhibits); understands its terms; and agrees on behalf of such party that such party will 
be bound by those terms.  
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