CITY OF EL PASO, TEXAS
REQUEST FOR COUNCIL ACTION (RCA)
DEPARTMENT: Engineering Department
AGENDA DATE: June 24, 2008

CONTACT PERSON/PHONE: R. Alan Shubert, City Engineer Ext. No. 4423

DISTRICT(S) AFFECTED: 1
PROJECT NAME/SOLICITATION NO. Upper Valley Round About — Perpetual Easement Agreement
SUBJECT:

That the City Manager be authorized to sign and accept a Perpetual Easement Agreement with El Paso
County Water Improvement District in the District’s Nemexas Drainage Canal to construct, maintain, and
use a traffic “round about” on and across that portion of District Property as more particularly shown in
Exhibit B of the Agreement. The cost to the City is $46,105.70.

BACKGROUND / DISCUSSION:

The Upper Valley Round About is proposed to be constructed at the intersection of Country Club and
Upper Valley. Additional right of way (portions of two parcels) is required in order to construct the
improvements. One of the parcels belongs to El Paso Water County Water Improvement District No. 1
(EPCWID#1). Because the drain still serves an agricultural purpose, the EPCWID#1 board did not
approve the conveyance of the parcel in fee simple, rather it offered it as a perpetual surface easement.
This accomplishes the same purpose as it will allow the City to build, maintain and operate the
improvements required for the project. The price for the parcel is $46,105.70 valued at $0.85 per square
foot. The price was agreed to with EPWID#1 as a slight increase to the price that was paid in the
purchase of portion of the Mesa Drain back in February 2005 at a price of $0.83 per square foot. The
design of the project is complete; however there is still one more parcel that needs to be acquired before
the project can go out to bid.

PRIOR COUNCIL ACTION:

None

AMOUNT AND SOURCE OF FUNDING:

The project right of way is funded by: 2006 Certificates of Obligation 9
BOARD / COMMISSION ACTION:

N/A

LEGAL: (if required) FINANCE: (if required)

(Example: RCA is initiated by Financial Services, client department should sign also)
p P g
Information copy to appropriate Deputy City Manager

DEPARTMENT HEAD:

APPROVED FOR AGENDA:

CITY MANAGER: DATE:




RESOLUTION

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL PASO:

That the City Manager be authorized to sign and accept a Perpetual Easement
Agreement with El Paso County Water Improvement District in the District’s Nemexas
Drainage Canal to construct, maintain, and use a traffic “round about” on and across that
portion of District Property as more particularly shown in Exhibit B of the Agreement.
The cost to the City is $46,105.70.

ADOPTED this day of , 2008.

THE CITY OF EL PASO
John Cook
Mayor

ATTEST:

Richarda Duffy Momsen

City Clerk

APPROVED AS TO FORM:

//‘_——“_Z\\\N\
Lupe Cuellar
Assistant City Attorney City Engineer

A
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EASEMENT
Effective

WITNESSETH

WHEREAS, EL PASO COUNTY WATER IMPROVEMENT DISTRICT NO.1, a political
subdivision of the State of Texas organized and existing pursuant to Article XVI, Section 59, of
the Constitution of the State of Texas, hereinafter referred to as the “District” and the CITY OF
EL PASO, TEXAS, a home-rule municipal corporation, hereinafter referred to as the “City”;

WHEREAS, the United States of America conveyed to the District by a deed without warranty
on January 19, 1996, recorded in Book 3002, at Page 1025 of the Deed Records of El Paso
County, Texas, certain irrigation canals, laterals, and drains, together with other property,
collectively hereinafter referred to as the "District's Properties" or "District Property”;

WHEREAS, the City, desires to construct a traffic control facility hereinafter referred to as a
“round about”, within the El Paso County limits; such “round about” to be constructed across
one of the District's Properties known as the “Nemexis Drainage Canal”;

WHEREAS, the District requires that permanent easements for public crossings of the District's
Properties be granted only to entities with the power of eminent domain; and

WHEREAS, the District requires the City to maintain any structures or facilities constructed
pursuant to any such easement.

NOW, THEREFORE, in consideration of the terms and conditions set forth herein and the
payment to the District simultaneously with the execution and delivery of this easement to the
City the total amount calucalted at a price of $.85 per square foot. The total sum of Forty Six
Thousand One Hundred and Five and 70/100 Dollars ($46,105.70.) based on 54,242 square feet
of easement and other good and valuable consideration, receipt of which is acknowledged, the
District hereby grants to the City a perpetual easement in the District's Nemexas Drainage Canal
to construct, maintain, and use a traffic “round about” on and across that portion of District
Property, hereinafter referred to as the "round about", described more particularly in the field
notes and survey plat attached hereto as Exhibit "A" and by reference incorporated herein, on the
following terms and conditions.

1 The sole purpose of the “round about” shall be to better control traffic in the designated
area and the City is hereby given the ability to (i) construct, reconstruct, install, maintain,
inspect, repair operate, replace, or remove, a public street across the District Property. The City
and may use the surface of the District Property contiguous and within 75 feet of the limits of
the “round about”, as may be reasonably necessary, in connection with the construction.,
reconstruction, installation, maintenance, repair, removal, or replacement of the “round about”.
Such use of the District's' Property is subject to the City restoring the District Property to the
condition such property was in prior to the City’s use of such property.

2. The construction drawings and specifications for said “round about” shall be in
accordance with the applicable city, state, and federal rules, regulations, specifications, including
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but not limited to the El Paso County Subdivision Regulations, the policies adopted by the
District, the District's Design Standards, and in accordance with drawings and specifications
approved in writing by the County and the District prior to construction of the “round about”. A
copy of the drawings and specifications for the “round about”, as approved by the District
included in Exhibit “B” A attached to this easement.

3. The City, and its employees, agents, contractors, or subcontractors may use such portions
of the easement as may be reasonably necessary in connection with the construction,
reconstruction, installation, maintenance, repair, removal, or replacement of the “round about”,
subject to the limitations of the easement and the perpetual maintenance and repair by the City,
or its contractor.

4. The District reserves the right of full use and enjoyment of the property encumbered by
this easement, subject only to the use by the public of the “round about” permitted by this
easement. The District, its employees, agents, contractors, and invitees shall at all times have
access from the District's Properties to and through the easement, including without limitation
ditch realignment, grading, dredging, raising, or lowering the invert grades, and the City shall
prohibit or interfere with ingress to or egress by the District from the District Properties because
of construction or for any other reason.

5. The City shall maintain all culverts, bridge, crossing, street, road, or walkway structures
constructed or installed, pursuant to this easement and shall immediately clean and unplug any
obstruction that may develop under the “round about” so that the movement of irrigation water
through the District Property shall never be obstructed. The District shall allow those parties
identified by written notice to the District by the City, including without limitations City
employees, agents, contractors, or subcontractors and any other party designated in writing by
the county as authorized to access the bridge and its abutments for construction and maintenance
of the Bridge provided that the area of access shall not extend to a greater distance than 75 feet
from the portion of District Property described in Exhibit "B". And further provided that no one
shall have the right under this easement to interfere with the District's use of the Nemexas
Drainage Canal for conveying, flowing or transporting water or with the District's right to
maintain the Nemexas Drainage Canal as may be reasonably necessary to cause the canal to be
usable by the District for transportation of water at all times.

6. The District makes no representation or warranty of any nature regarding its interest in
the property subject to this easement, which shall be subject in all respects to any agreement,
deed, easement, or other legal instrument which may affect, define, or prohibit the granting of
this easement. The District is not aware of any legal document or instrument which prohibits the
granting of this easement, but if there is any such document or legal instrument which prohibits
or does not permit it the granting of this' easement, then this easement shall be deemed null and
void from its inception to the extent prohibited or not permitted.

7. This easement shall never be construed to allow any interference with or impediment to
such use by the District.
8. In the event the City should fail to repair, clear and maintain the “round about” in

accordance with this easement, and such interference materially interferes with the District's
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right to deliver water under the “round about”, the District will give the City 48 hours notice to
remedy the interference. If the City fails to remedy the interference in such time, the District
shall have the right to remedy the interference and recover its reasonable costs from the City.

9. The District acknowledges, subject to the terms and conditions of this easement, that this
easement may be dedicated through a subdivision plat as a public right-of-way and may he
accepted by the City for maintenance and public use. The City shall not assign this easement
without the prior written consent of District, except in the event, that the assignment is to a
municipality, the county, the state, or the federal government.

10.  Any and all negotiations and prior agreements concerning the subject of this easement are
merged herein, and this easement may not be modified or amended hereafter except by a written
memorandum executed by the District and the City, acknowledged before a Notary Public, and
recorded in the Real Property Records of El Paso County, Texas.

11.  Notwithstanding anything to contrary herein, in the event that the City has not completed
the “round about” referred to in paragraph 1 hereinabove within five (5) years from the date
hereof, then the easement granted herein shall, without entry or suit; immediately revert to and
vest in the District and its successors and this instrument shall be null and void. The District shall
refund any consideration to the City in such event. No act or omission upon the part of the
District or its successors or assigns shall be a waiver of the operation or enforcement of such
condition. Upon completion of the construction of the “round about” and written acceptance by
the District that the “round about” was constructed as specified in Exhibit “B” and by written
acceptance of the “round about” the City shall have the right to record an instrument certifying
that this right of reverter has terminated.

WITNESS THE FOLLOWING SIGNATURES AND SEALS:

EL PASO COUNTY WATER IMPROVEMENT DISTRICT NO.1:

Johnny Stubbs, President
Board of Directors

CITY OF EL PASO:

Joyce Wilson, City Manager

APPROVED AS TO FORM: VED AS TO CONTENT:
(’M T~ - AL '7‘“"
upe Cuellar R Alan Shubert, P.E., C.B.O.
Assistant City Attorney City Engineer
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