CITY OF EL PASO, TEXAS
AGENDA ITEM DEPARTMENT HEAD’S SUMMARY FORM

DEPARTMENT: Financial Services

AGENDA DATE: 06/27/06

CONTACT PERSON/PHONE: Carmen Arrieta-Candelaria/541-4293
DISTRICT(S) AFFECTED: 6

SUBJECT:

- —

Adoption of Resolution and Memorandum of Agreement between the City of El Paso, Ysleta del Sur Pueblo
and El Paso Festival Association, Inc. o

. -

BACKGROUND / DISCUSSION: -
Discussion of the what, why, where, when, and how to enable Council to have reasonably complete descrlptlon of
the contemplated action. This should include attachment of bid tabulation, or ordinance or rmoluﬁon if

appropriate. What are the benefits to the City of this action? What are the citizen concerns? ""f

A memorandum of agreement between the City of El Paso, Ysleta del Sur Pueblo and the El Paso Festival
Association to provide a Farmer's Market in the Mission Valley is attached for Council's consideration. This
agreement will allow the market to be operational from July 15, 2006 through October 14, 2006. The City of
El Paso's contribution is not to exceed $25.000. The market is intended to promote community and
economic development, business development and agricultural awareness.

PRIOR COUNCIL ACTION
Has the Council previously considered this item or a closely related one?

The City of El Paso has provided some level of funding for this market for the past two years.

AMOUNT AND SOURCE OF FUNDING:
How will this item be funded? Has the item been budgeted? If so, identify funding source by account numbers
and description of account. Does it require a budget transfer?

The cost to the City will be $25,000 out of General Funds.

BOARD / COMMISSION ACTION:
Enter appropriate comments or N/A

N/A

wxkkxkkkkkkkkk ki A REQUIRED AUTHORIZATIQN* %k &k kot ok ok ke ke
LEGAL: (if required) FINANCE: (if required)

DEPARTMENT HEAD: WWML

(Example: if RCA is initiated by Purchasing, client department should sign also)
Information copy to appropriate Deputy City Manager

APPROVED FOR AGENDA:

CITY MANAGER: DATE:




RESOLUTION
BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL PASO:

THAT the City Manager be authorized to execute a Memorandum of Agreement
(“MOA”) by and among the City of El Paso, the Ysleta del Sur Pueblo and the El Paso Festival
Association, Inc. establishing a farmer’s market in the Mission Valley that will benefit the parties
to the MOA and the El Paso community by providing a valuable tool for community and
economic development. The market will be operational from July 15, 2006, through October 14,
2006. The City of El Paso will pay the El Paso Festival Association, Inc. fifty percent (50%) of
the costs of the farmer’s market in an amount not to exceed TWENTY-FIVE THOUSAND AND
NO/100 DOLLARS ($25,000.00) for the administration, marketing and management of the

farmer’s market.

ADOPTED this the day of , 2006.
CITY OF EL PASO
John F. Cook
Mayor
ATTEST:
Richarda Duffy Momsen
City Clerk
APPROVED AS TO FORM: APPROVED AS TO CONTENT:
) e
‘JZ{ette Flores Débotah G. Hamlyn,’Deputy City Manager
ssistant City Attorney Quality of Life Services
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STATE OF TEXAS §
§ MEMORANDUM OF AGREEMENT
COUNTY OF EL PASO  §

This Memorandum of Agreement (“MOA”) is made this the day of
. 2006, by and among the City of El Paso. a home rule municipal corporation
(the “CITY™), the Ysleta del Sur Pueblo (the “PUEBLO™) and El Paso Festival Association. Inc..
a Texas non-profit corporation (the “ASSOCIATION™).

WHEREAS, the CITY, the PUEBLO and the ASSOCIATION desire to provide a
farmer’s market that is expected to promote community and economic development. business
development and agricultural awareness, boost area sales, increase recreational activities
available to the citizens of the City of El Paso, and revitalize the El Paso Mission Valley: and

WHEREAS, the CITY, the PUEBLO and the ASSOCIATION recognize that
establishing a farmer’s market at 9061 Socorro Road (“Farmer’s Market”) in the Mission Valley,
El Paso County, Texas will benefit all three entities and the people of the City of El Paso by
providing a valuable tool for community and economic development through the consolidation
of available community resources; and

NOW, THEREFORE, in consideration of these premises, and of the terms, provisions
and mutual promises herein contained. the parties agree as follows:

1.0 CONTRACTUAL RELATIONSHIP

1.1 The parties to this Agreement are independent contractors. Except as may be
expressly and unambiguously provided in this Agreement, no partnership or joint venture is
intended to be created by this Agreement, nor any principal-agent or employer-employee
relationship between the parties or any of their officers, employees, agents or representatives.

1.1.1 As an independent contractor, the PUEBLO and the ASSOCIATION
understand and agree that they will be responsible for their respective acts or omissions, and the
CITY shall in no way be responsible as an employer to either the PUEBLO or the
ASSOCIATION’S officers, employees, agents or representatives who perform any service in
connection with this Agreement.

1.1.2  As an independent contractor, the CITY understands and agrees that it will
be responsible for its respective acts or omissions, and the PUEBLO and the ASSOCIATION
shall in no way be responsible as an employer to the CITY’S officers, employees., agents or
representatives who perform any service in connection with this Agreement.

1.2 The PUEBLO and the ASSOCIATION acknowledge and agree that they do not
have, and will not attempt to assert, the authority to make commitments for or to bind the CITY
to any obligation other than the obligations set forth in this Agreement. The CITY also
acknowledges and agrees that it does not have, and will not attempt to assert, the authority to
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make commitments for or to bind the PUEBLO or the ASSOCIATION to any obligation other
than the obligations set forth in this Agreement.

1.3 The parties acknowledge and expressly agree that. in all things relating to this
Agreement, the CITY is performing a governmental function, as defined by the Texas Tort
Claims Act. The parties hereby agree that the CITY enters into this Agreement as a
governmental entity for the purpose of performing a governmental function.

2.0 SCOPE AND TERM OF AGREEMENT

2.1 Scope of Services and/or Work by the ASSOCIATION. The ASSOCIATION
shall administer, market and manage all activities relating to the Farmer’s Market during the
term of this Agreement.

2.1.1 The ASSOCIATION agrees to provide a coordinator for the
administration, marketing and logistics of the following Farmer’s Market activities: market
promotion, booth assignments, fee collections, coordinating set-up and clean-up crews including
the coordination of solid waste collection, and storage of tents, tables and other equipment
needed for the Farmer’s Market, directing all project related activities of the vendors and/or the
partner member/affiliates; coordinate beverage vendors (including beer and soft drinks);
coordinate and schedule recreational and cultural events and activities for the community at large
every Saturday at the Farmer’s Market; make any necessary updates to market rules and
regulations, and enforce all market rules and regulations; maintain records for each of the above
responsibilities; and, provide sanitation facilities in the form of portable restrooms.

2.1.2 The ASSOCIATION has designated Lizely Madrigal as the coordinator
and she will be the point of contact for all parties involved in the Farmer’s Market.

2.1.3 The ASSOCIATION shall coordinate with the CITY during the first week
of the Farmer’s Market to set a convenient date and time to pick up the equipment described
below in section 2.3, and shall return the equipment in the same condition as when it was picked
up, within three (3) working days after the last day of the Farmer’s Market.

2.1.4 The ASSOCIATION shall immediately remove and store the 40’ x 40’
tent that will remain assembled and in an upright position at the Farmer’s Market location in the
case of inclement weather and/or vandalism to that tent. In the event the Ysleta del Sur Pueblo
Tribal Police, El Paso Police Department, or any other source report to the ASSOCIATION that
the tent described in this paragraph has been subject to vandalism or has experienced a structural
malfunction, the ASSOCIATION will respond to all such reports as described previously in this
paragraph and it shall notify the CITY’S Parks and Recreation Department as soon as possible of
those reports.

2.2 Scope of Service and/or Work by the PUEBLO. The PUEBLO agrees to provide
as follows: the location, namely, 9061 Socorro Road. which consists of two (2) parking lots
located at the intersection of Zaragoza and Socorro Road; security, by and through the PUEBLO
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police force and including a guard structure located at the Farmer’s Market: and utility service.
including electricity and water.

2.2.1 The PUEBLO understands that collaborative partnerships with other
entities will be necessary to administer, market and manage all Farmer’s Market activities.
Therefore, the PUEBLO warrants that it will attempt to collaborate with various entities.
including but not limited to the Texas Cooperative Extension Service, Texas Department of
Agriculture and any other entity that would assist in the administration, marketing and
management of the Farmer’s Market.

2.2.2 The Tribal Police shall. as part of its normal course and scope of business,
check for vandalism or any structural malfunctioning of the large tent that will remain assembled
and in an upright position at the Farmer’s Market location during the Term Period, and shall
report any vandalism and/or structural malfunctioning of that tent to the El Paso Police
Department and Lizely Madrigal.

2.3 Scope of Services by the CITY. The CITY, through the Parks and Recreation
Department, agrees to provide the following equipment to the ASSOCIATION to assist in the
administration and management of the Farmer’s Market: (a) one 40-feet by 40-feet tent; and, (b)
an entertainment system. The CITY further agrees to provide initial set-up support from the
CITY’S Parks and Recreation Department. This initial support will be provided for one (1) week
only during the first week of the Farmer’s Market.

24  Term. The Farmer’s Market shall be operational from 8:00 a.m. until noon every
Saturday from July 15, 2006, through October 14, 2006 (which fourteen week period shall be
know as the “Term Period™). The set-up of the Farmer’s Market will begin at 7:00 a.m. on each
Saturday during the Term Period. Any modification of the Term Period must be mutually agreed
upon by the parties in writing.

3.0 CONSIDERATION AND PAYMENT

3.1 Consideration. As consideration for the performance of the Services outlined
above in this Agreement, the CITY shall pay the ASSOCIATION an amount representing fifty
percent (50%) of the total cost of the Farmer’s Market, which amount shall not exceed
TWENTY-FIVE THOUSAND AND NO/100 DOLLARS ($25,000.00) for all services
performed pursuant to this Agreement, and for those items described in Attachment “A”, which
is incorporated herein for all purposes as if set forth verbatim.

3.1.1 As consideration for its in-kind contribution and Services as outlined
above in this Agreement, the PUEBLO shall be designated five (5) booths, which shall be
located at the discretion of the PUEBLO at the Farmer’s Market.

3.2  Payments. The ASSOCIATION shall bill the CITY on a weekly basis for the
services performed pursuant to this Agreement, and for those items described in Attachment
“A”. For example, for those services rendered on July 15, 2006, the ASSOCIATION shall bill
the CITY during the week of July 17-21, 2006. The CITY shall make payments within a seven
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(7) day period upon presentation of the ASSOCIATION’S detailed invoice and upon the CITY’S
written approval of said invoice.

3.2.1 The invoices submitted by the ASSOCIATION shall be itemized to reflect
the line items as described in Attachment “A”. and invoices shall reflect the Agreement and/or
the Purchase Order number.

3.2.2 Discounts will be taken from the date of receipt of Services or date of
invoice whichever is later.

3.2.3 The CITY’s obligation is payable only and solely from funds available for
the Services outlined in this Agreement. Lack of funds shall render this Agreement null and void
to the extent funds are not available.

3.2.4 The ASSOCIATION shall submit its invoices to the CITY'S Financial
Services Department to the attention of Debbie R. Tombosky.

4.0 TERMINATION. This Agreement may be terminated as provided herein.

4.1 Term. This Agreement shall automatically terminate upon the completion of the
Term Period.

4.2 Termination by Mutual Consent. The parties may terminate this Agreement by
mutual consent upon such terms as they may agree in writing.

4.3 Termination by Any Party. It is further understood and agreed by the parties that
any party to this Agreement may terminate this Agreement, in whole or in part, upon thirty (30)
days written notice if any of the other parties fails to perform any of its material obligations
hereunder and fails to completely cure the breach.

4.4  Time of Performance Termination — Force Majeure. No party to this Agreement
will be liable for failure to comply with any term of this Agreement when such failure is caused
by an event of war, fire, earthquake, flood, strike, any law, rule, regulation or act of
governmental authority, or any other act, event, cause or occurrence rendering a party to this
Agreement unable to perform its obligations, which is not within its reasonable control. The
party affected by such event will immediately notify the other parties in writing.

4.5  Termination Shall Not Be Construed as Release. Termination by any party shall
not be construed as a release of any claims that may be lawfully asserted against the terminating
party(s). Further, the terminated party(s) shall not be relieved of any liability for damages
sustained by the terminating party by virtue of any breach of this Agreement.

4.5.1 Upon termination of this Agreement, except as otherwise provided herein.
all duties and obligations of the parties to this Agreement shall cease upon termination or
expiration of this Agreement.
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5.0 GENERAL PROVISIONS

5.1 Liability. This Agreement is not intended to alter or reallocate any defense or
immunity presently authorized either party by law.

5.1.1 Exclusion of Incidental and Consequential Damages. Independent of.
severable from, and to be enforced independently of any other enforceable or unenforceable
provision of this Agreement, no party shall be liable to the other parties (or to any person claiming
rights derived from such party’s rights) for incidental, consequential, special, punitive, or exemplary
damages of any kind - including lost profits, loss of business, and further including, mental anguish
and emotional distress - as a result of breach of any term of this Agreement, regardless of whether
the party was advised, had other reason to know, or in fact knew of the possibility thereof, except as
expressly provided in Section 5.1.2 below. Any party hereto shall not be liable to the other parties
or any third party by reason of any inaccuracy, incompleteness, or obsolescence of any information
provided or maintained by the other parties regardless of whether the parties receiving said
information from the other party was advised, had other reason to know, or in fact knew thereof.

5.1.2 Maximum Aggregate Liability. Independent of, severable from, and to be
enforced independently of any other enforceable or unenforceable provision of this Agreement, IN
NO EVENT SHALL ANY PARTY’S AGGREGATE LIABILITY TO THE OTHER
PARTIES (INCLUDING LIABILITY TO ANY PERSON OR PERSONS WHOSE CLAIM
OR CLAIMS ARE BASED ON OR DERIVED FROM A RIGHT OR RIGHTS CLAIMED
BY THE OTHER PARTIES), WITH RESPECT TO ANY AND ALL CLAIMS AT ANY
AND ALL TIMES ARISING FROM OR RELATED TO THE SUBJECT MATTER OF
THIS AGREEMENT, IN CONTRACT, TORT, OR OTHERWISE, EXCEED THE
AMOUNT OF CONSIDERATION ACTUALLY PAID OR PAYABLE BY THE ONE
PARTY TO THE OTHERS UNDER THE TERMS OF THIS AGREEMENT.

5.1.3 INDEMNIFICATION. THE ASSOCIATION SHALL INDEMNIFY
AND HOLD HARMLESS THE CITY AGAINST ANY AND ALL CLAIMS, DEMANDS,
DAMAGES, REASONABLE ATTORNEY FEES FOR THE DEFENSE OF SUCH
CLAIMS AND DEMANDS, ARISING OUT OF OR ATTRIBUTED DIRECTLY OR
INDIRECTLY TO CONTRACTORS, EMPLOYEES, SUBCONTRACTOR,
CONCESSIONAIRES, = FARMER’S  MARKET __ VENDORS, CO-SPONSORS,
REPRESENTATIVES, OR ANY OTHER THIRD PARTY. THE ASSOCIATION
FURTHER AGREES TO INDEMNIFY, DEFEND AND HOLD THE CITY HARMLESS
FROM ANY CLAIMS OR COSTS INCLUDING LEGAL FEES THAT MAY ARISE
FROM THE USE OF ANY PATENTED, TRADEMARKED, FRANCHISED OR
COPYRIGHTED MUSIC, MATERIALS, DEVICES, PROCESS OR DRAMATIC
RIGHTS USED IN CONNECTION WITH THE FARMER’S MARKET. CO-SPONSOR
FURTHER EXPRESSLY AGREES TO INDEMNIFY THE CITY FROM ANY AND ALL
CLAIMS ARISING IN WHOLE OR IN PART, FROM THE ACTS OR OMMISSIONS
OF THE CITY, EVEN WHERE SUCH CLAIMS MAY INVOLVE NEGLIGENCE,
GROSS NEGLIGENCE OR ALLEGATIONS OF NEGLIGENCE OR GROSS
NEGLIGENCE ON THE PART OF _THE CITY, ITS OFFICERS, EMPLOYEES,
REPRESENTATIVES OR AGENTS.
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5.1.4 The ASSOCIATION understands and warrants that it shall provide
liability insurance coverage in no less than the following amounts: $250.000 per individual per
occurrence for personal injury; $500.000 per occurrence for personal injury for more than one
person; $100,000 for property damage (including damage to the premises housing the Farmer’s
Market) for the term of this Agreement.

5.1.4.1 The ASSOCIATION agrees to obtain an insurance policy
that includes the CITY and the PUEBLO as additional named insureds. A copy of the insurance
policy, or certificate, issued by an insurance company authorized and licensed to do business in
the State of Texas and reflecting the coverage required by this Agreement, shall be furnished to
the City‘s Director of Financial Services and the Pueblo’s Governor on or by July 1, 2006.
Failure to provide the required proof of insurance naming the CITY and the PUEBLO as an
additional insured shall result in the cancellation of this Agreement.

5.1.5 Intentional Risk Allocation. The parties each acknowledge that the
provisions of this Agreement were negotiated to reflect an informed, voluntary allocation between
them of all risks (both known and unknown) associated with the transactions associated with this
Agreement. The disclaimers and limitations in this Agreement are intended to limit the
circumstances of liability. The remedy limitations, and the limitations of liability, are separately
intended to limit the forms of relief available to the parties.

5.1.6 Sovereign Immunity. The CITY and the PUEBLO reserve, and do not
waive, their respective rights of sovereign immunity and similar rights and do not waive their rights
under the Texas Tort Claims Act. No provision of this Agreement that imposes an obligation or
restriction on the CITY or the PUEBLO not permitted by applicable law shall be enforceable.

5.2 Amendments and Waiver. The parties may amend this Agreement at any time by
mutual consent. Unless otherwise provided herein, this Agreement may be amended only by
written instrument duly executed on behalf of the City of El Paso (by authority of the City of El
Paso Council), the PUEBLO (by authority of the Tribal Council), and the ASSOCIATION. No
claim or right arising out of a breach of this Agreement can be discharged in whole or in part by
a waiver or renunciation of the claim or right unless the waiver or renunciation is supported by
consideration and is in writing signed by the aggrieved party.

53 Complete Agreement. This Agreement, together with the Attachment(s) attached
hereto, constitutes the entire agreement between the parties relating to the terms and conditions
of the Agreement. The parties expressly acknowledge and warrant that there exists no other
written or oral understanding, agreements or assurances with respect to such matters except as
are set forth herein. Unless expressly stated, this Agreement confers no rights on any person(s)
or business entity(s) that is not a party hereto. This Agreement shall not be construed against or
unfavorably to any party because of such party’s involvement in the preparation or drafting of
this Agreement.
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54  Governing Law. This Agreement shall be construed and interpreted in
accordance with the laws of the State of Texas. along with any applicable provisions of the
federal law, the City Charter(s) and/or any ordinance of the CITY and resolution of PUEBLO.

5.5 Severability. All agreements and covenants contained in this Agreement are
severable. Should any term or provision of this Agreement be declared invalid by a court of
competent jurisdiction, the parties intend that all other terms and provisions of this agreement
should be valid and binding and have full force and effect as if the invalid portion had not been
included.

5.6 Notices. All notices required or permitted hereunder shall be in writing and shall
be deemed delivered when actually received via United States Postal Service post office or
certified mail, return receipt requested addressed to the respective other party at the address
provided below or at such other address as the receiving party may have theretofore prescribed
by written notice to the sending party.

The initial addresses of the parties, which one party may change by giving written notice of its
changed address to the other parties, are as follows:

CITY: City of El Paso
Attention: City Manager
Two Civic Center Plaza, 10" Floor
El Paso, Texas 79901-1196

PUEBLO: Ysleta del Sur Pueblo
Attention: Tribal Governor
119 South Old Pueblo
El Paso, Texas 79907

ASSOCIATION: El Paso Festival Association, Inc.
Attention: Lizely Madrigal
1 Union Fashion Center, Suite B-100
El Paso, Texas 79901

5.7 Financial Statement, Right to Audit, and Annual Activity Reports. The
ASSOCIATION shall submit a financial report detailing all financial activity related to the
Farmer’s Market for the term described herein by October 1, 2006. The City Manager or
designee shall have the right at all times to audit the ASSOCIATION’S books and other records
related to monies derived from the Farmer’s Market.

As consideration for this MOA and as part of the terms and conditions of this MOA, the
ASSOCIATION shall maintain accurate records of all coordinating activities (whether
coordinated by the ASSOCIATION or the PUEBLO), invoices and all paperwork related to
Farmer’s Market vendors provide a report outlining the nature and scope of all Farmer’s Market
activities completed, the numbers of participants, and the dates and times when such activities
were provided. It is understood that the City would not have entered into this Agreement
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without the public purpose activities promised. As such. this report should demonstrate
compliance with both the letter and spirit of this MOA. It shall be forwarded to the Director of
Financial Services with a copy forwarded to the Deputy City Manager for the Quality of Life
Departments. The parties acknowledge that accurate record-keeping will enhance future grant
proposal possibilities, clarity of the process among the parties, and the overall organization of the
Farmer’s Market.

5.8 Compliance with Law. The parties hereto agree to comply with all local, state
and federal laws, ordinances, regulations and administrative orders.

5.9  Assignability. This Agreement, its rights, duties and responsibilities may not be
assigned by any of the parties without the prior written consent of the non-assigning parties.

5.10  Warranty of Capacity to Execute Contract. The people signing this Agreement on
behalf of the parties warrants that he/she has the authority to do so and to bind the party for which
he/she has authority to sign this Agreement and all the terms and conditions contained herein.

Each person signing below represents that he or she has read this Agreement in its entirety
(including any and all Attachments); understands its terms; and agrees on behalf of such party that
such party will be bound by those terms.

(Signature page to follow)
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STATE OF TEXAS §

§ MEMORANDUM OF AGREEMENT

COUNTY OF EL PASO  §

Executed this day of

(Signature Page)

, 2006.

(ﬁmu g%am@(ﬁ

CITY OF EL PASO

Joyce A. Wilson
City Manager

YSELTA DEL SUR PUEBLO

22

Arturo Senclair
Governor

Lory GranQ
Tribal Coun€il Secretary

APPROVED AS TO FORM:

W/ Hoye

EL PASO FESTIVAL ASSOCIATION,
INC.

% [ AL mM uuu/ﬂg

ze y Madrlg
Executlve Director

APPROVED AS TO CONTENT:

o ctiler

ette Flores
ssistant City Attorney

Debora G'.’Hamlyn, Deptgy City Manager
Quality of Life Services
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Expense

Tent Set-up

Marketing estimate
Mileage

Supplies

Portable Toilets
Clean-up Crew

Trash Container

EPFA Management Fee
TOTAL
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ATTACHMENT *“A™

Start-up  7/15/2006 7/22/2006 7/29/2006 8/5/2006 8/12/2006 8/19/2006 8/26/2006 9/2/2006 9/9/2006 9/16/2006

3000

3000

300

100

100

100

100

[N IV
o O

937

300

100

9

00

1

9

00

100

300

100

937

100

937

97232006 9/30/2006 10/7/2006 10/14/2006

100

92

20
937

100

937

100

200

92

20
937

Total
$900.00
$3.000.00
$2.800.00

$1.288.00
$700.00
$280.00
$16.118.00
$25.086.00



