CITY OF EL PASQ, TEXAS
AGENDA ITEM DEPARTMENT HEAD’S SUMMARY FORM

DEPARTMENT: Planning and Economic Development Department, Planning Division

AGENDA DATE: Resolution, CCA 7/26/11

CONTACT PERSON/PHONE: Arturo Rubio, (915) 541-4633, rubioax@elpasotexas.gov

DISTRICT(S) AFFECTED: 1

SUBJECT:

A Resolution that the City Managet be authorized to sign an amendment to the January 23, 2007,
Development Agreement by and between the City of El Paso, the El Paso Water Utilities-Public Service
Board and El Paso Jamas, Ltd. and B.A.R., Construction Inc. to extend the term of the Agreement and to
amend the park provisions contained in the Agreement, Subject Property: North of Borderland Road and East
of Westside Drive, Property Owner; Jamas, Ltd. and B.A.R. Construction Inc.

BACKGROUND / DISCUSSION:

On May 19, 2011, the CPC recommended denial of rezoning application PZRZ11-00012, contrary to the staff
recommendation. Staff recommended approval of this request to allow a development that incorporates many
smart growth principles, This development complies with the purpose of the G-MU District, and furthers the
City Council direction to promote smart growth. The CPC also voted 4-2 to recommend denial of the
amendment of the development agreement between the City of El Paso, the El Paso Water Utilities-Public
Service Board and El Paso Jamas, Ltd. and B.A.R. Construction Inc. to extend the term of the Agreement and
to amend the park provisions contained in the Agreement in support of the rezoning PZRZ11-00012 denial.

PRIOR COUNCIL ACTION:
N/A

AMOUNT AND SOURCE OF FUNDING:
N/A

BOARD / COMMISSION ACTTON:
Development Coordinating Committee (DCC) - Reviewed
City Plan Commission (CPC) — Denial Recommendation 4-2

*******************REQUIRED AUTHORIZATION********************
LEGAL: (if required) N/A FINANCE: (if required) N/A

DEPARTMENT HEAD: Mathew S. McElroy
Deputy Director, Plamning and Economic Development Department

APPROVED FOR AGENDA:
CITY MANAGER: DATE:




RESOLUTION

That the City Manager be authorized to sign an amendment to the January 23, 2007,
Development Agreement by and between the City of El Paso, the El Paso Water Utilities-
Public Service Board and EI Paso Jamas, Ltd. and B.A.R. Construction Tnc. to extend the term
of the Agreement and to amend the park provisions contained in the Agreement.

ADQOPTED this ___ day of , 2011,

THE CITY OF EL PASO

John F. Cook

Mayor
ATTEST:
Richarda Duffy Momsen, City Clerk
APPROVED AS TO FORM: APPROVED AS TO CONTENT:
Lupe Cuellar Mathew S. McElroy, Deputy Director
Assistant City Attorney Planning and Economic Development
Department
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THE STATE OF TEXAS )

) DEVELOPMENT AGREEMENT
COUNTY OF EL PASO ) FIRST AMENDMENT
THIS Amendment to the AGREEMENT is made and entered into this _day
of , 2011 by and between the CITY OF EL PASO, TEXAS, a municipal

corporation, of the County of El Paso in the State of Texas (hereinafter referred to as “City™),
acting through the City Council of the City, and the EL. PASO WATER UTILITIES
PUBLIC SERVICE BOARD (hereinafter referred to as the “PSB”), and EL PASO
JAMAS, LTD. (“Jamas”) and B.A.R. CONSTRUCTION, INC, (“B.AR.”) (hereinafter
colectively referred to as the “Owners”™);

WHEREAS, the City, PSB and the Owners entered into a Development Agreement
on January 23, 2007; and,

WHEREAS, the Owner, City and PSB wish to amend the Agreement to extend the
term and to change the park provisions; and,

WHEREAS, the Owner, City and PSB agree to such amendment; and,

WIHEREAS, the City Council, after due and careful consideration, concluded that the
terms and conditions hereinafter set forth in this Amendment are in the best interest of the
City to protect and provide for the public health, safety, morals and general welfare and
authorized the City Manager to execute this Amendment:

NOW THEREFORE, in consideration of the mutual covenants and agreements
herein contained, the Parties agree to amend the Agreement as follows:

1. Section Eight shall be amended as follows:

EIGHT: Owners agree to provide for the dedication and improvement of public
neighborhood parkland within the Property as shown on the Development Plan, City
acknowledges that the parkland shown on the Development Plan will also be used as a
ponding area and is in excess of the acreage required by the City Regulations. City is in
agreement of the concept of the size and location of the neighborhood park as shown on the
Development Plan and its dual use as a ponding area, subject to review and approval by the
City of all engineering documentation regarding the feasibility of the design of such ponding,
and still allow the use of the area as a public park, given the possible soils conditions on the
Property, and approval of the subdivision plat by the City Plan Commission,

The Owners shall dedicate sufficient parkland and improve it to the minimum
parkland standards, required under Title 19, Subdivision Regulations in effect prior to
February 28, 2006.

To the extent the size of the parkland dedicated exceeds the size required per the
minimum standards set forth Subdivision Regulations prior to February 28, 2006, the Owners
may request excess bonus park credits for subdivisions submitted within the same park zone,
if requested and processed in accordance with the Subdivision Regulations in effect prior to
February 28, 2006.

#63779 vI - Lst amendment/dev/agreement/Jamas/BAR
Document Author: LCUE



2. Section Fifteen shall be amended as follows:
FIFTEEN.

This Agreement shall have a term of ten (10) years. The Parties may, by mutual
agreement, as evidenced by a writing executed by the City Manager of the City, the General
Manager of the El Paso Water Utilities Department, and a representative of the Owner, extend
and/or renew the term, but only to the extent permitted by Subchapter G, Chapter 212, Local
Government Code.

3. Except as expressly herein amended all other provisions of the Development
Agreement entered into on January 23, 2007 shall remain if full force and effect.

IN WITNESS WHEREQF, the parties have hereunto set their hands and seals and
have caused this instrument to be executed by their duly authorized officials and the corporate

seal affixed hereto.
THE CITY OF EL PASO

Joyce A. Wilson

City Manager
APPROVED AS TO FORM: APPROVED AS TO CONTENT:
Lupe Cuellar Mathew McElroy, Deputy Director
Assistant City Attorney Deputy Director - Planning

EL PASO WATER UTILITIES PUBLIC SERVICE BOARD:

APPROVED AS TOFORM : APPROVED AS TQ CONTENT:
Robert D, Andron, General Counsel Edmund G. Archuleta, P.E.
President/CEQ -
ACKNOWLEDGEMENT
STATE OF TEXAS )

COUNTY OF EL PASO )

This instrument was acknowledged before me on the ~  day of , 2011, by

Joyce A. Wilson, as City Manager of the City of El Paso, Texas.

Notary Public, State of Texas

ACKNOWLEDGEMENT AND ACCEPTANCE CONTINUE ON FOLLOWING PAGE
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ACKNOWLEDGEMENT

STATE OF TEXAS )
COUNTY OF EL PASO )

This instrument was acknowledged before me on the day of

, 2011,

by Edmund G. Archuleta, as President/CEO of the El Paso Water Utilities Public Service Board.

Notary Public, State of Texas

ACCEPTANCE

The above Agreement, with all conditions thereof, is hereby accepted this

2011,

day of ,2011.
OWNER: JAMAS, LTD. (“Jamas™)
By:

- ACKNOWLEDGEMENT
STATE OF TEXAS )
COUNTY OF EL PASO )
This instrument was acknowledged before me on the ___ day of
by , 88 of Jamas LTD.

Notary Public, State of

ACCEPTANCE

'The above Agreement, with all conditions thereof, is hereby accepted this

day of , 2011,

OWNER: B.A.R. CONSTRUCTION,

INC. (“B.AR.”)

By:

ACKNOWLEDGEMENT ON FOLLOWING PAGE
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STATE OF TEXAS )
COUNTY OFELPASO )

This instrument was acknowledged before me on the

day of ____ 2011,

by , 88 of Bar Construction Inc.

Netary Public, State of
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MEMORANDUM

DATE: July 18, 2011

TO: The Honorable Mayor and City Council
Joyce A. Wilson, City Manager

FROM: Arturo Rubio, Senior Planner

SUBJECT: PZRZ11-00012

The City Plan Commission (CPC), on May 19, 2011 voted 4-2 to recommend Denial of the amendment to
January 23, 2007, Development Agreement by and between the City of El Paso, The El Paso Water Utilities-
Public Service Board and El Paso Jamas, Ltd. and B.A.R. Construction Inc. to extend the term of Agreement
and amend the park provisions contained in the Agreement.

The CPC found that the amendment does not protect the best interest, health, safety and welfare of the public
in general; that the proposed amendment will have negative effects on the natural environment, social
economic conditions, and property values in the vicinity and the city as a whole.

Attachment: Original Development Agreement, Resolution
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THE STATE OF TEXAS ) o ciTY CLERX DEPT.
) DEVELOPMENT AGREEMENT o7 S 17 PR 1:18

COUNTY OF EL PASO )

THIS AGREEMENT made and enfered into as of the Effective Date by and
among the CITY OF EL PASQ, TEXAS, a municipal corporation, of the County of
El Paso in the State of Texas (hereinafter referred to as “City”), acting through the City
Council of the City, EL PASC WATER UTILITIES PUBLIC SERVICE BOARD
(hereinafter referred to as the "PSB”), EL PASO JAMAS, LTD. (“Jamas™) and B.A.R.
CONSTRUCTION, INC. ("B.A.R.") (hereinafter collectively referred to as the “Owners");

WHEREAS, Jamas is the owner of record of the real property and B.A.R. is the
owner of the real praperty (collectively, the “Property”), and which Property is not within
the corporate limits of any municipality but is contiguous to the corporate limits of the

City; and,

WHEREAS, the City desires that the Property be annexed to the City in order to
provide adequate and efficient improvements and facilities; and,

WHEREAS, Owners, after full consideration, accept the terms and conditions
cited in this Agreement due to the advaniages and benefits resulting from the
annexation of the Property; and,

WHEREAS, the City, after due and careful consideration, has concluded that the
annexation of the Property on the terms and conditions hereinafter set forth is in the
besl interest of the City to protect and provide for the public health, safety, morals and
general welfare; and,

WHEREAS, the PSB, after due and careful consideration, has concluded that the
annexafion of and supply of water and wastewater to the Property on the terms and
conditions hereinafter set forth is in the best interest of the PSB; and the PSB’s rale is
further set forth in this Agreement, and includes the provision, regulation, and
connection of the water and wastewater system and rates inside and outside of the City,
to protect and provide for the public health, safety, morals and general welfare; and,

WHEREAS, the parties desire to utilize the provisions of Subchapter G, Chapter
212, Local Government Code to agree on such matters as the method and timing of
annexation, the regulations that are to be applicable to the Property before and after
annexation, the provision of services 1o the Property, and related matters.

NOW THEREFORE, in consideration of the mutual covenants and agreements
herein contained, the Parties agree as follows:

ONE: Unless the context requires otherwise, the following terms and phrases
used in this Agreement shall have the meanings set out below:




-

"Agreement” means this Development Agreement by and between the City, the
PSB, and the Owners.

"Annexation Ordinance" has the meaning set forth in Paragraph Three.

"City" means the City of El Paso, Texas, a home rule municipality situated in
El Paso County, Texas.

"City Council® means the City Council of the City or any successor governing
body. :

“City Regulations” shall mean all duly enacted ordinances, rules, and regulations
of the City, including the Code, the Subdivision Regulations, and the PSB Regulations
in effect on the Effective Date.

“Code” shall mean the El Paso Municipal Code.

“Development Plan” shall mean the plan for development of the Property
attached to this Agreement as Exhibit "B”.

“Effective Date” means the date that this Agreement has been approved by the
City Council and the Board of the PSB.

"Owners" means collectively Jamas and B.AR.

"Party" or "Parties" means a party or the parties to this Agreement, being the
City, the PSB, and the Owners. -

“Property” shall mean the 57.226-acre tract of land described as follows: All of
Tract 10 and a portion of Tract 8D described by metes and bounds in Exhibit "A-1", and
all of Tract 9C, Block 13, Upper Valley Surveys, El Paso County, Texas, owned by
Jamas: and a portion of Tract 9D1, Block 13, Upper Valley Surveys, El Paso County,
Texas, as further described by metes and bounds on Exhibit “A-2”, owned by B.AR.

“PSB Facilities” shall mean wastewater lift facilities and related lines as described
in Exhibit “C" attached hereto at or about the locations shown on Exhibit "D”, atfached
hereto for the benefit of the Far West County Service Area as noted on Exhibit “D"
which are to be constructed by Jamas under a developer participation contract to be
executed in accordance with Chapter 212 of the Texas Local Government Code
pursuant to which the PSB will reimburse Jamas for the costs in accordance with

Faragraph Eleven.

“PSB” or “Public Service Board” shall mean the El Paso Water Utilities Public
Service Board, the trustee and governing board of the El Paso Water Wtilities.
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“PSB Regulations” shall mean the duly adopted rules and regulatlons of the PSB
in effect on the Effective Date. :

“Subdivision Coordinator” shail mean the subdivision coordinator referenced in
the Subdivision Regulations.

“Subdivision Regulations” shall mean the regulations in Title 19 of the El Paso
Municipal Code in effect on the Effective Date.

“Vesting Statute” shall mean Chapter 245, Texas Local Government Code.

TWQO: On or after the Effective Date, the Owner may submit for City's
approval a subdivision plat consistent with the Development Plan. Within ninety (90)
days following the recording of the subdivision plat, the City shall provide to the Property
all of the municipal services provided inside municipal boundaries, regardless of
whether the Propérty covered by the subdivision plat has been annexed as of such
date. However, the scheduling of water and wastewater services to the Property shall
be in accordance with the provisions of Section Eleven.

THREE: The Owner shall initiate and submit an annexation application no later
than ninety (90) days afier the Effective Date requesting that the City annex all of the
Praperty into the City's corporate fimits.

The City agrees to annex the Property in accordance with the terms and
conditions of this Agreement, provided that the terms and conditions of this Agreement
are met by the Owners, and in accordance with applicable provisions of state law.

. The City may annex all of the Property under this Agreement by enacting an
ordinance annexing the Property ("Annexation Ordinance"). To the extent allowed by
law, the enactment of an ordinance annexing the Property shall be the only procedure
required of the City to annex the Preperty.

FOUR: Owners hereby agree that the development of the Properiy shall he in
accordance with the City Regulations, including the PSB Regulations, and subject to the
application and payment of all necessary application and permit fees except as
otherwise provided in this Agreement. Pursuant to Subchapter G, Chapter 212, Local
Government Code, the City and Owners agree that, except as otherwise provided
herein, the City Regulations shall be applicable fo the Property on the Effective Date.
The Vesting Statute shall apply to the Property on and after the Effective Date of this

Agreement.

EIVE: Owners hereby agree to submit a preliminary plat for the entire Property
in accordance with the Development Plan. Accordingly, City acknowledges that a land
study shall not be required, if the preliminary plat is submitted in accordance with the
Subdivision Regulations.
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The Ciy's review and approval of any submissions by Owners will not be
unreasonably withheld or delayed. The City will review any plans, plat or other filing by
Owners in accordance with the City Regulations, state law and this Agreement. If any
submittal is not approved, the City will provide written comments to Cwners specifying
in detail all of the changes that will be required for the approval of the submitted

application.

The City acknowledges that timely City reviews are necessary for the effactive
implementation of Owners' development program. Therefore, the City agrees that it will
comply with all statutes and City Regulations establishing time periods for development

reviews.

SiX: Owners hereby agree that prior to the issuance of any building permits or
certificates of occupancy relating to the Property, Owners shall apply for and secure
approval of a subdivision plat in accordance with the procedures of the Subdivision

Regulations.

SEVEN: On and after the Eiffective Date, the Property may be used and
developed in a manner consistent with the Development Plan and all the uses and
standards set forth in the Planned Residential District | (“FR-1") zoning classification, in
effect at the time of the Effective Date of this Agreement.  Concurrently with the
consideration of this Annexation, Owners will petition the City, at their expense, for
rezoning of the Property to PR-1 as provided in the Code. |f PR-1 zoning classification
is denied for any reason or approved with restrictions, such denial or restrictions shall
not impair or resfrict the Owner's right to develop and use the Property as set forth in
the first sentence of this Paragraph Seven.

EIGHT. Owners agree to provide for the dedication and improvement of public
neighborhood parkland within the Property as shown on the Development Plan. City
acknowledges that the parkland shown on the Development Plan will also be used as a
ponding area and is in excess of the acreage required by the City Regulations. City is
in agreement of the concept of the size and location of the neighborhood park as shown
on the Development Plan and its dual use as a ponding area, subject to review and
approval by the City of all engineering documentation regarding the feasibility of the
design of such ponding, and still allow the use of the area as a public park, given the
possible soils conditions on the Property, and approval of the subdivision plat by the
City Plan Commission.

The Owners shall dedicate sufficient parkland and improve it to the minimum
parkiand standards, required under Title 19, Subdivision Regulations in effect prior to
February 28, 2008, and further instalf additional recreational improvements to the extent
required herein. The recreational improvements installed above and beyond the
minimum parkland improvement requirements shall equal a cost not to exceed the
amount of parkland fees generated by the Rio Valley Addition Subdivision ("Rio Valley™),
at a rate of three hundred dollars and no cents ($300.00) per residential lot, and three
hundred dollars and no cents ($300.00) per gross acre of commercial property. Owners
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may not receive any type of credit or bonus reduction for parkland dedication for the
cost of the recreational improvements paid for by the fees generated by Rio Valley.

To the extent the size of the parkiand dedicated exceeds the size required per
the minimum standards set forth Subdivision Regulations prior fo February 28, 2008, or
the cost of the installation of the recreational improvements standards exceeds the
amount of fees from Rio Valley, the Owners may request excess bonus park credits for
subdivisions submitted within the same park zone, if requested and processed in
accordance with the Subdivision Regulations in effect prior to February 28, 2006.

NINE: Owners agree to impose restrictive covenants on the Property in order io
avoid a homogenous look of housing through varied architectural features and site-
specific designs. The restrictive covenants shall require differences in bulk and
massing of buildings, different housing types, include single and two-story, providing
varied types of garages such as front-load garage (one-car, two-car, three-car), side-
load garage, detached garage, or carport, and requiring different alfernating roof types
such as gable, hip, gambrel, mansard or flat.

TEN: Except as expressly provided for herein, no fee, except the annexation
application filing fee, shall be assessed to Owners for annexation by the City nor shall
Owners be obligated to pay any annexation fees to PSB.

ELEVEN: Inlieu of any other fees required by PSB Regulations, Owners agree
to construct, at their cost and expense (but subject to the refund rights hereinafter set
forth), the PSB Facilities.

PSB has delivered to the Owners the engineering design for the construction of
the PSB Facilities to provide retail water and wastewater services to the Property in
order to ensure that the development of the Property is not delayed. Upon completion
of the Far West County Lift Station, interim force main and Laguna Meadows L.ift Station
improvements, wastewater services for a maximum of two hundred thirty-seven (237)
lots shall be made available to the Property and shall be distributed based on the
developer participation contract executed between the Owners and PSB. Following the
completion by PSB of the Easy Way |l Lift station and associated Interceptor terminating
on Strahan Road north of Borderland, projected in Summer 2007, the Owners are
required to construct a 12-inch force main to the associated Interceptor on Strahan
Road in order to provide wastewater service to the balance of the Property.

Without limiting the foregoing, the provision of retail water and wastewater
services shall not be delayed on the grounds that the Property has not been annexed in
whole or in part. The rates for water and wastewater services shall be equal to the
rates charged inside the incorporated boundaries of the City. The City's obligation to
provide water and wastewater services to the Property shall survive the expiration of the

term of this Agreement.
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Owners and PSB shall enter info a developer participation agreement for
construction of the PSB Faciliies. Notwithstanding the terms of the PSB Regulations,
the developer participation agreement shall contain a refund agreement which will
provide for the costs of the PSB Facilities to be eligible for a refund to the Owners as
the Far West County Service Area is built out and connected to the PSB water and
wasfewater systems. A description of the PSB Faciiities and an estimated cost of the
PSB Facilities is attached hereto as Exhibit "C" and made a part hereof.
Notwithstanding the PSB Regulations, Cwners shall be entitled to a refund for each 5/8
X % inch equivalent domestic service meter unit (excluding irrigation and fireline service
meter) per Exhibit "C” as identified on the developer participation agreement between
the Owners and the PSB.

The actual refund, however, shall be based on the actual cost to construct and
using the methodology set forth in Exhibit "C". Notwithstanding anything in the PSB
Regulations to the contrary, refunds will be paid once a year as the Area served by the
facility is developed and connects to the sewage system. The refund wili be for a period
not to exceed twenty (20) years, on a ho interest paid note.

TWELVE: Owners shall provide the City with one (1) mylar and three (3) paper
prints of a current aerial map of the Property depicting the condition of the Property.
Such aerial, and any other evidence necessary to demonstrate the existence of any
non-conforming lot, use or structure on the Property, shall be provided by the Owners
within thirty (30) days after the date the City adopts an annexation ordinance annexing a
portion of the Property. The aerial and other evidence shall be submitted to the Zoning
Administrator in the Development Services Department of the City for validation of such
naen-conforming lot, use or structure within the Property.

THIRTEEN: Owners shall ensure that faciliies and services of sufficient
capacity, whether public or private, shalf be provided as attributable to any development

within the Property.

FOURTEEN: Any formal notices or other communications required to be given
by one Party fo the other under this Agreement shall be given in writing, addressed to
the Party to be notified at the address set forth below, by (i) delivering the same in
person (i) depositing the same in the United States Mail, certified or registered, return
receipt requested, postage prepaid (i) depositing the same with Federal Fxpress or
with another nationally recognized courier service guaranteeing "next day delivery” or
(iv) sending the same by telefax with confirming copy sent by certified or registered
mail. Notice shall be effective only if and when received by the Party to be notified. For
the purposes of notice, the addresses of the Parties, until changed as provided below,

shall be as follows:

(1) City:
City of Ef Paso
Attn: City Manager
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Mailing Address:
2 Civic Centar Plaza
El Paso, Texas 79901

Physical Address:
Same as above

(2) Ei Paso Water Utilities Public Service Board:
El Paso Water Utilities Depariment
Attn:  General Manager

Mailing Address:
1154 Hawkins Boulevard
El Paso, Texas 79925

Physical Address:
Same as above

(3) Owners:
El Paso Jamas, Ltd.
Attn: Bill Hagan

Mailing Address:
P.0. Box 12122
El Paso, Texas 72913-0122

Physical Address:
741 Crastamira Drive
El Paso, Texas 79912

B.A.R. Construction, Inc.
Atin; Keith Alexander

Mailing Address:
311 MeClintock, Suife A,
El Paso, Texas 79932

Physical Address:
Save as above

The Parties shall have the right from time to time to change their respective
addresses, and each shall have the right to specify as its address any other address
within the United States of America by giving at least five days written notice fe the
other Party. If any date or any period provided in this Agreement ends on a Saturday,
Sunday, or legal holiday, the applicable period for calculating the nofice shall be
extended to the first business day following such Saturday, Sunday, or legal holiday.
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FIFTEEN:  This Agreement shall have a term of five (5) years. The Parties
may, by mutual agreement, as evidenced by a writing executed by the City Manager of
the City, the General Manager of the El Paso Water Utilities Department, and a
representative of the Owners, extend and/or renew the term, but only to the extent
permitted by Subchapter G, Chapter 212, Local Government Code.

SIXTEEN. Owners shall dedicate twelve (12) feet in width of property for use as
public right-of-way for the widening of Borderland Road abutting the Property, as shown
on the City's official Major Thoroughfare Plan ("MTP"), at their sole cost and shall not
request any reimbursement from the City for the dedication. Owners shall not be
responsible for the construction of the improvements fo the additional right-of-way
dedicated on Bordertand, except as required to provide for paved entrances to the
Property, and accommodate any drainage.

SEVENTEEN: The Owners agrees to construct at its expense the mains and
pipes located inside the Property that are necessary to provide retail water and
wastewater utility services to the Property. The mains and pipes shall be designed and
constructed in accordance with PSB Regulations.

EIGHTEEN: To the extent (if any) that this Agreement would cbligate the City to
make a payment or make an expenditure, the cobligation shall be payable solely from
revenues received by the City from current revenues, including revenues from the sale
of water and wastewater utility services, it being the intention of the Parties that no
obligation of the City in this Agreement shall be payable in whole or in part from
property taxes, or from proceeds of obligations payable in whole or in part from property
taxes, or otherwise constitute a debt of the City within the meaning of Article Xi, Section
5 or Section 7 of the Texas Constitution.

Successors and Assigns: This Agreement is a restriction, condition and
covenant running with the Property and a charge and servitude thereon, and shall be
binding upon and inure to the benefit of the Parties hereto, and their heirs, successors
and assigns of all or any part of the Property. Any future conveyance of the Property
shall contain the restrictions, conditions and covenants and shall embody this
Agreement by express reference; provided, however, this Agreement shall not be
binding on, and shall not create any encumbrance to fitle as to, any end-buyer of a fully
developed and improved lot within the Property, except for land use regulations that

may apply to a specific lot.

Remedies: This Agreement shall be enforceable in any court of competent
jurisdiction by any of the Parties or by an appropriate action at law or in equity to secure
the performance of the restrictions, conditions and covenants herein contained.

In the event a Party (the "Defaulting Party”) commits a breach of this Agreement,
the other Party (the “Non-Defaulting Party™), shall, prior fo bringing suit or pursuing any
other remedy, provide written notice of such breach to the Defaulting Party, Following

g
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receipt of such nofice, the Defaulting Party shall have thirty (30) days within which to
cure the breach. If the breach cannot be cured within such thirty (30) day period, the
Defaulting Party shall commence to cure such breach within said period and thereafier
diligently continue such cure to completion. In the event the Defaulting Party fails to
cure the breach within said period, then the Non-Defaulting Party may pursue any
remedy provided at law or in equity.  in the event the Defaulting Party fails to cure the
breach within the identified time period, the Non-Defaulting Party may pursue specific
performance of this agreement. The City and the PSB hereby waive immunity to suit for
specific performance of this agreement only, and do not waive immunity from
damages of any kind with respect to any suit for specific performance of this agreement
hor do the City and the PSB agree to attorney's fees, under any cause of action.

Force Majeure: in the event any Party is rendered unable, wholly or in part, by
force majeure to carry out any of its obligations under this Agreement, it is agreed that
on such Party's giving of notice and the fufl particulars of such force majeure in writing
to the other Party as soon as possible after the occurrence of the cause relied upon,
then the obligations of the Party giving such notice, to the extent it is affected by force
majeure and to the extent that due diligence is being used to resume performance at
the earliest practicable time, shall be suspended during the continuance of any inability
but for no longer period.

The term "force majeure” as used nerein, shall include, but not be limited to, acts
of God, strikes, lockouts or other industrial disturbances, acts of the public enemy, war,
terrorism, blockades, insurrections, riots, epidemics, landslides, lightening, earthquakes,
fires, storms, floods, washouts, droughts, tornadoes, hurricanes, arrests and restraints
of governments and people, explosions, breakage or damage to machines or pipelines
and any other inabilities of either Party, whether similar to those enumerated or
otherwise, and not within the reasonable cantrol of the Party claiming such inability.

Severability: If any provision of this Agreement is held invalid by a court of
competent jurisdiction, such provision shall be deemed to be excised herefrom and the
invalidity thereof shall not affect any of the other provisions contained herein, provided
that any invalid provisions are not deemead by the City or the QOwners to be material to
the overall purpose and operation of this Agreement. [f the City or the Owners
determines that the invalid provision is material, then, if the City has made such
determination, the City shall have the option to deannex the Property, and if the Owners
have made such determination, the Owners shall have the option fo terminate this
Agreement and to deannex the Properly. Such judgment or decree shall relieve the
City and the Owners from performance under such invalid provision of this Agreement.

Entire Agreement: This Agreement contains the entire agreement of the
Parties, and there are no other agreements or promises, oral or written, between the
Parties regarding the subject matter of this Agreement. This Agreement may be
amended only by written agreement signed by the Parties. By approving the execution
of this Agreement, the City Council of the City, and the Public Utilities Board of the
El Paso Water Utilities, delegate to the City Manager of the City, and to the General
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Manager of the El Paso Water Ultilities, the authority, without any further action being
required of the City Council or of the Public Utlities Board, to execute such
amendments of or extensions to this Agreement as they may consider advisable, and
consistent with the provisions of law.

Governing Law, Jurisdiction & Venue: This Agreement shall be governed by
and construed in accordance with the laws of the State of Texas, as it applies to
contracts performed within the State of Texas and without regard to any choice of law
rules or principles to the contrary, The Parties acknowledge that this Agreement is
performable in El Paso County, Texas and hereby submit to the jurisdiction of the state
or federal courts situated in that County, and hereby agree that any such Court shall be
a proper forum for the determination of any dispute arising hereunder.

No Third Party Beneficiary: This Agreement is not intended, nor will it be
construed, to create any third-party beneficiary rights in any person or entity who is not
a Party, unless expressly otherwise provided.

Waiver: Any failure by a Party hersto {o insist upon strict performance by the
other Party of any material provision of this Agreement shall not be deemed a waiver
thereof or of any other provision hereof, and such Party shall have the right at any time
thereafter to insist upon strict performance of any and all of the provisions of this

Agresment.

Reservation of Rights: To the extent not inconsistent with this Agreement,
each Patty reserves all rights, privileges, and immunities under applicable laws.

Further Documents: Each Party agrees that at any time after execution of this
Agreement, it will, upon reguest of the other Party, execute and deliver such further
documents and do such further acts and things as the other Party may reasonably
request in order to effectuate the terms of this Agreement,

Incorporation of Exhibits and Other Documents by Reference: All exhibits
and other documents attached to or referred to in this Agreement are incorporated
herein by reference for the purposes set forth in this Agreement.

Effoct of State and Federal Laws: Notwithstanding any other provisions of this
Agreement, each Party shall, in carrying out the terms of this Agreement, comply with
all applicable State and Federal laws.

Headings: The headings as to contents of particular articles or sections herein
are inserted only for convenience, and they are in no way to be construed as a limitation
on the scope of the particular articles or sections to which they refer.

Ambiguities: In the event of any ambiguity in any of the terms of this Agreement,
it shall not be construed for or against any Party on the basis that such Party did or did

not author the same.
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Counterparts: It is understood and agreed that this Agreement may be
executed In any number of counterparts, each which shall be deemed an original for all
purposes. :

Authority for Execution: Each Party hereby certifies, represents, and warrants
that the exscution of this Agreement has been d uly authorized.

IN WITNESS WHEREOF, the parties have hereunto set their hands and seals
and have caused this instrument to be exscuted by their duly authorized officials and
the corporate seal affixed hereto, all on the day and year first above written.

THE CITY OF EL PASO

Joydd A, Wilson
City Manager
APPROVED AS TO FORM: APPROVED AS TO CONTENT:
Otingord il % it o). (das s
Theresa Cullen-Garngly Patricia D. Adauto, Deputy City Manager
Deputy City Attorney Development & Infrastructure Services
- ACKNOWLEDGEMENT

STATE OF TEXAS )
COLINTY OF ELPASO )

-1 - o
L.j This instrument was acknowledged before me on the 23 'Qy day of: U,
2008, by Joyce A. Wilson, as City Manager of the City of El Paso, Texas.

v/ﬁ}‘lﬁm A JQK\"K Qo)

T CARLALLARA  § Notary Public, State of Texas
NOTARY PUBLIG

il | Cavla 1. Lowe

~08-21-2010
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EL PASO WATER UTILITIES
PUBLIC SERVICE BOARD

e Goos—

Edmund G. Archuleta, P.E.
General Manager

APPROVED AS TO FORM:

L ED Yyt or

Robert D, Andron
General Counsel

ACKNOWLEDGEMENT

STATE OF TEXAS )

COUNTY OF ELPASO )
£ This instrument was acknowledged before me on the ,g? Jday of ﬁqﬂ%,
tilities Pgblic

200§, by Edmund G. Archuleta, as General Manager of the El Paso Wate
Setrvice Board.

Nétary Public, State of Texas V

SOREE,  EMMA M, CIRIZA '
Fodlri’s Notary Public, State of Texas

Apill 28, 2010

i)
2

AN Gd My Commission Expires
iy " ”
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ACCEPTANCE -

The above Agreement, with all conditions thereof, is hereby accepted this =7

day of 502“ Lpae , 2006.

'EL PASO JAMAS, LTD.

By:  Hagan-Hahn Investment Company,
General Partner

N

“Bil Hagan, Presidenf

ACKNOWLEDGEMENT
STATE OF TEXAS )
- COUNTY OF ELPASO )
This instrument was acknowledged before me on the :?3 - day of ( /m,f»/g_,,{_j

2008, by Bill Hagan, President of Hagan-Hahn Investment Company, as general partner
and on behalf of El Paso Jamas, Ltd., a Texas Ilmﬁ:ed partnership

2

PSRN EMIL VILLALBAT? ( N’dtary Pubhc State of Texas

3 * NOTARY PUBLIC
In and For the State of Tayas ¢
s wa¥/ My commission expires

2 Juivaz, 2010

L el

A

E2

4
Kt YR
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ACCEPTANCE

The above Agreement, with all conditions thereof, is hereby act:epted this 27

day of D ¢resbars , 2006,

B.A.R. CONSTRUCTION, INC.

o e (e,

” Keith Alexander, President

ACKNOWLEDGEMENT
STATE OF TEXAS )
COUNTY OF EL PASO ;
This instrument was acknowledged before me on the ﬂ day of asminin

2008, by Keith Alexander, President of B.A.R. Construction, Inc., a Texas corparation,
on behalf of said corporation. .

WA U At U
Notary Public, State of Texas

i
Ve U vl
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EXHIBITS “A-1”, “A-27, and “A-3”

LEGAL DESCRIPTION
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Exhibit A4 .
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'I'he.‘ pamm]. c:E Land horain- desct‘lbad is all of Trem!. g1y
and A porktian of Tract 99, Block 13, Uppar Valleay-
Survey$ .. El -Pagd Cgunky, Texas; ond ia mora‘pnvhlcula.wxy
dexizx foed. by rﬂe&au and bounds an Eallows:

Cufnmancf.nq ‘at @ poatnt, s&id pbint belng a Eound ern:;
lylng on thn cenbdrling interseccien b Westside Drive
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Fab E¢ a polinb; Thence, Hogkh OBO"LL'OR™ Hast, a.
disbance ef 20,00 foehk Lo a paint 1giag on Ehe Agtbhelly
. Elabk-uf-way lind of Horderland Road, sald poink haing
tha ‘I‘RLIE.’ E‘QIH(‘ OF BEGRHMING uE t:h.i.s desc:’iphioﬂr ,
FH 49 tpon W:x E.. alqnq said L‘is[nf:-aﬂ-‘uqy—-, i
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. distance of $49.8% fewk by x paint Foi a JEnEnar;
xaid putnt: Leing on Lhe eanbarly rI.ghl.-uE-way Line nt La

ddie ..ﬂa'ﬂfr LﬂL-ﬂ:a.t;

THGNCE, Nr,‘-!"l:h plvigiane Bagb alnng aald cighl:-of way
Linm,. & dt-al:z!ncs- of 894,88 faet ke 4 paink Ear a doyner.,
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Property duscription: A 3.000-acre po

veys, El Paso Counly, Texas, and is mote particu!

" Upper Valley Surveys;

- marked “RPLS 4178" set on the conimon -beundatd between Trac

THENCE, South 60°11'00" East, a disten

PR e X~ e
. ] [ * Bt
D J't“l /' . '.‘
oA e Le” ! 3‘_—
-

' Robeat R. Seipel, RELS.

d

s | Exhibit A-2

County, Toxns . _
METES AND BOUNDS DESCRIPTION

The parcel of faind heroln described is a 5.000-acre poriiqnl'of Tract 911, Block f3; Upper Valley Sur-
arly described by metes and bounds as fallows: :

iubland Ino® fotnd al the intersection of ihie commion

(August 28, 1986, Book 1713,

COMMENCING at 58" rebac with cap facked
way of Borderland Roud

boundary hetiveen Tracts 9D 1A and 9D1, Block 13, Upper Valley Surveys
Page 1443, Deed Records, Bl Paso County, ‘Fexas) and the northerly right-of-

(40-foot righil-of-way), from which a [" rebar foun
9D1A and the nottherly right-of-vay of Borderland Road bears No

245,58 feet; Thence, South 89°49'00" West, along said right-of-way,
rebar with cap marked “RPLS 4178" set for the POINT OF BEGINNING of this description;

-of-veay, 1 distance of 244,91 feel fo a 5/8"

THENCE, Soutt 89°49"00" West, continulng wloitg said right , 8 dista
ty belween Tracts 91 and 9D1, Block 13,

rebitr with cap marked “RPLS 4178" set on the conumon bounda

FHENCE, Norili 00°1 100" West, along sald bowndary,

Surveys, ;

‘PHENCE, Soutl 89°54'00" Bast, slong s

id oundary, 2 distance of 244.92 feet to a scl 5/8" rebiar with
¢ap marked “RPLS 41787 - : |

seription.
Said parcel'of fand contains 5,000 acré!(z'{’l,'ﬂ()ﬁ square feet) of land more or less, '
NOTE; A PLAT OF EVEN DATE HEREWITH ACCOMPANIHS THIS DESCRIPTION:

ROBERT SEIPEL, ASSOCIATES, INC.

Proqusimml [.m"ul .E“;ur‘vejbrs ‘

. PODR QUALITY ORIGINAL
BEST AVAILABLE FiLm

President -
Texas License No. 4178

" Job Number 02-00208

Aprit 11,2002

-P 15-3,“'

Ir.tion‘c'af Tract 9D, Black 13, Upper Vﬁl[c}_f Surveys, Bl Paso

d at the intersection of the casterly boundary of Tract -
rth 89°49'00" Easf, a distance of
a distante of 74525 feef to a 5/8" -

a distance of 889.91' feet loa 5/8‘.' rebar witheap
ts 8Dt snd 9C; Block 13, Upper Valley

oo of 838,70 feet fo the POINT OF BEGINNING of this de- .

DR Sy e




Evindot -3 - B
Q

PROPERTY DESCRIPTION - -
33,045 Acres

B'eing the desaription of all of Tract.9C, Block 13, Upper Valley Sﬁwéys, El Paso
County, Texas and being more partieniarly described by metes and bounds a3 follows:

COMMENCING FOR REFERENCE at a found Y2 ipch rebar at the intersection of
Borderiand Road (40 feet wide) and Westside Road (40 feet wide) and a foundd square '

" Bolt ut the intarsection of sald Borderland Road and Upper Valiey Road hears, Morth
89949'00" East, 4,589.55 feet; ‘ '

THENGE, along the centeHing of sld Westside Road, North 01°30'00" Bas, a distavcs
" of 178828 faef; .

THENCE, leaving seid centerlie, North §9°59"00” Bast, a distance of 60.02 fest 1o 2 seb -
¥ inch reber with cap macked (Tx2027) &t the Northwest corner of said Tract 5C 'wnd
Southwest corer of Tract 881 (book 3620, page 1890) in-the Bast right-of-way line of
thé La Unlon East Lateral (40 fact wide) and POINT OF BEGINNING for the hereia
desacribed tract; .

THENCE, eloag the North line of said Tract 9C, North 89°55°00” East, a distzace of
1633.99 fast to 1 set % iuch rebar with cap matked (Tx2027) at the Northeast comer of
sald Tract 9C in the Westright-of-way line of the Borderland Spur Drain (110 feit wida);

THENCE slofig the West line of said Spur Dralr, South 00°1 100" Fast, & distance of
: $76.08 feet to a set % inch rebar with cap marked (Tx2027) o the Southeast comer of
- satd Traot 9C and Northeast cornar of Tract ID1A (book 4241, page 1707);

THENCE, leaving said West line and along the South fine of said Tract 9C, North |
7 89954'007 West, & distance of '1659.05 foat to a set ¥ inch rebar with cap merked
~(Tx2027) at the Southwest corner of said Tract 9C Northiwest commer of Tract 9D (book
_2833; page 1841) in said East right-of-way line of the Ls Undon East Latoral (40 fect
© wide); , . e
THENCE, along seid East rlght-of-way ling, North 01°30°00” East, & distance of 873.00 '
fest to the POINT OF BEGINNING and containing 33,043 acres of land.

POOR QUALITY ORIGINAL | :
BEST AVAILABLE FILM
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EXHIBIT “B*

DEVELOPMENT PLAN
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EXHIBIT "C"

DESCRIPTION OF PSB FACILITIES AND LINES,
ESTIMATED COST AND REFUND CALCULATION
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_- EXHIBIT "g» 122772008
Construction f the Far West Lift Stattan, firm PEMDING capacity 1.5 MED, and associated $24neh forea mam
Construction of an inferhn: B-mich fores mmain andt Improvament 40 the existing Laguna Meadows Lt Station,

Far West County Lit Station -
s Devpio) Acres LUE Percant of Lots Peait Flow Cost Sharing %of Refundable Amt, Tatet cost per
SAsien £ B EGTY Breakdows Partlcipants Per Pasticigant Farlizipan Costpertig
Tiagen B0 192 i1 1% [iX1 $208 72 4324 § 25801380 $ ST EDSA4 $2.857.52
Feio \iaiey Addilon 7 S I I 115 317 $205,443 4234 § 3515%3E 5 soress $2.8857.32
L% Nogzies 4758 52 T = [ 858,548 IS e72320 3 ismreors RETR
River Parkc West Unil 7 (L eary) 3 12 o790 7 001 HEL50 27§ 2243835 3 3548788  Somsvan
EUBTOTAL 1865 437 29.39 Fi7) e $4B2.832 0000 3 8301947 §4.343,054 00
AfCR Estaag Bchwarks] ) 61.46 Fi I 1350 129 0.19 $228,355
Caticrivgod B2.6 42 73 2B 0.4 5673
Prado Verga 868 117 7.74 72 XL $t277a8
Canylile ent Schoti Cistict FEN i ) 005 $54,37%
cifier properios - 23648 B4 4288 357 057, 3704574
TOTAL B55.40 514 100,00 915 732 $1,543,051
FarWest Lift Station ang fssaciuted Force Main from Lift Station to gt Bordarland and Strahan)
Deserintion Holt  {Cuantty] CosHuni Totg Meter pize f Demnd (GPM} [RquivaTont
Instalation of 1.5 G0 Lt Siaten (Compete) EA 1 375,000 “5%,100,000 eter s
Electrical P 1 50,000 $740% P8 x 38 5 1
12-nch Foree Nam 13 2450 45 $400,400 T EEj 247
Trench § e IF 500 $2.50 %0 %R 73 5|
PAVSMET - 5, Restoratns e Eif:z-im:n' T o Z2000 14 30 R T20) 3,
230k Backal GY 33 T %0 ] 3 245 18
Dewatering i3 7 35,600 $35,000 4" 3750 75
Sub-Total $1.560 557 & 250 54
Contm % © $50,000 -« (5 ITtE&J_ o333
Payment nd Perlomancs Bormd % 3 FI0550 $30,550)] m o T 00 FREET]
[fota) Bstiate of Probabie Cost $71,643,057 m o
~} w2
Fores Wain (Int Strahan and Bordedand 1o Pronosed Strapan lntesg ~i P
-, Description Unlt Touantin] Costualt Totat
._j 12-inch Force Main LF [5] S40 30 g g
1 Treneh Satety Systerm F [ 250 1 = =
Fayeinert Cut & ReStorabon {2-inch FIaACS 5F 0 354 50 e
- 2-5aK Backi CY 520 [ ] —<
Traflic: Conkor S i 15,000 30 o3
Sub-Totar [ & me
Cariingency % w e =
Englnesring % o 36 ot 2 I
ETc!a[ Estimale of Probabia Coof 2 g E
Allemative 1, Im) ments fo Lift Station 2142 Meadows) ,E
f i " Dasap o ::‘ T U Ton Costiuat Tota!
Lt Stetion Equlpment Uperade 1800 gpm &1 56 Toky L i ¥ £E8as400 $35,15¢
Hisceskaneaus L 1 $5.000.00 35,000
Instafietion/Labar L 1 $3,000.00 i 33,000
Sib-Total $45,159
Cantingaticy % 15 36,923
Engheerng % 5 36523
102 Estimate of Probable Cost 60,000
LR TSt of Prabable Co:
TolHl Cast of Lift Station $ 1,643,051 Amaum NOT Bigible fo be Relunded
$ 087
Participants In Lift $tatjon 3 24442 Ris Vatley Addiion
QIED {thru the EPWLY) 3 5000 ¥ OSB3R LosNogmes .
El Paso Water Utilities ¥ 2750600 % 12050 River Park Wast Uit 7
Borderiang Devaiopmant $1.313.051 $ SO0 Cish
§ 1.843,051 § 276000 EPwu
$  E12E32
Aot Bligitie to be Reftndey FLBBUET . 3 soga = $ =027
Refundabile Number of Lots/LAE-Curtpide ity 1517 - 80 - L2 = W77
Refundable Amount per Low Lz 3 82w+ 017 = g 215
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EXHIBIT "D"

PSB FACILITIES LOCATIONS
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