CITY OF EL PASO, TEXAS
AGENDA ITEM DEPARTMENT HEAD’S SUMMARY FORM

DEPARTMENT: Development Services Department-Planning Division
AGENDA DATE: Introduction 08-05-08; Public Hearing 08-12-08
CONTACT PERSON/PHONE: Mirian Spencer, Planner, (915) 541-4192, spencermd2@elpasotexas.gov
DISTRICT(S) AFFECTED: 8
SUBJECT:

An Ordinance approving the assignment of a Special Privilege granted to El Paso 221, L.P. a
Texas Limited Partnership by Ordinance No. 014526 to Madison River Investments L.L.C.
permitting the encroachment of an existing underground tunnel onto portions of public rights-of-way
within a portion of Kansas Street between Mills Avenue and Texas Avenue. Applicant: Madison
River Investments L.L.C., SP-00007 District 8

BACKGROUND / DISCUSSION:

On June 24, 2000 City Council granted El Paso 221, L.P. a Special Privilege License which
permitted the encroachment of the existing underground tunnel within a portion of Kansas Street
between Mills Avenue and Texas Avenue for a term of 15 years to expire on June 24, 2015,
with for a consideration of $8,250.00. The current property owner will assume all dutles

obligations, and responsibilities of the Special Privilege License. f:
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ORDINANCE NO.

AN ORDINANCE APPROVING THE ASSIGNMENT OF A SPECIAL PRIVILEGE
GRANTED TO EL PASO 221, L.P. A TEXAS LIMITED PARTNERSHIP BY ORDINANCE
NO. 014526 TO MADISON RIVER INVESTMENTS, L.L.C. PERMITTING THE
ENCROACHMENT OF AN EXISTING UNDERGROUND TUNNEL ONTO PORTIONS OF
PUBLIC RIGHTS-OF-WAY WITHIN A PORTION OF KANSAS STREET BETWEEN MILLS
AVENUE AND TEXAS AVENUE

WHEREAS, on June 24, 2000, the El Paso City Council approved Ordinance No.
014526 which granted to EL PASO 221, L.P. A Texas Limited Partnership, a Special
Privilege License to permit and regulate the maintenance and use of an existing
underground tunnel (hereinafter referred to as “Tunnel”) in and across a portion of Kansas
Street in the block between Mills and Texas Avenues (hereinafter referred to as “Public
Way”) located on Kansas Street in Blocks 11 and 41 of the Mills Map, City and County of
El Paso, Texas; and

WHEREAS, the purpose of the Special Privilege License is solely for the
encroachment and operation of an existing underground tunnel located on a portion of public
right-of-way located within the City of El Paso, El Paso County, Texas, and which real
property is specifically described in the Special Privilege License; and

WHEREAS, EL PASO 221, L.P. A Texas Limited Partnership, desires to assign all
duties, obligations and responsibilities of said Special Privilege License for the existing
underground tunnel to Madison River Investments, LLC; and

WHEREAS, Madison River Investments, LLC. desires to assume all duties,
obligations and responsibilities of said Special Privilege License; and,

WHEREAS, Section 11 of the Special Privilege License requires the written consent
of the El Paso City Council for assignment of the Special Privilege License; and

WHEREAS, both EL PASO 221, L.P. a Texas Limited Partnership and Madison River
Investments, LLC., are requesting that the City approve the assignment of the Special
Privilege License granted by Ordinance No. 014526 from EL PASO 221, L.P. A Texas
Limited Partnership; and

WHEREAS, the City agrees to the assignment from EL PASO 221, L.P. A Texas
Limited Partnership, of rights, duties, obligations, and responsibilities in the Special Privilege

License to Madison River Investments, LLC.
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NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF

EL PASO: :
That the Mayor be authorized to sign a Consent to Assignment assigning the Special
Privilege License granted by Ordinance No. 014526 to Madison River Investments, LLC., a

copy of which is attached hereto as Exhibit "B" and made a part hereof for all purposes.

, 2008

PASSED AND APPROVED this ___day of
THE CITY OF EL PASO

John F. Cook
Mayor

ATTEST:

Richarda Duffy Momsen

City Clerk
APPROVED AS TO CONTENT:

APPROVED AS TO FORM:
_

Mathew McElroy, Deputy Director =~
Development Services Department f‘ -
o

Lupe Cuellar
Assistant City Attorney
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Exhibit “A”

014526

AN ORDINANCE GRANTING A SPECIAL PRIVILEGE TO EL PASO 221, L.P.,
A TEXAS LIMITED PARTNERSHIP, TO PERMIT AND REGULATE THE MAINTENANCE
AND USE OF AN EXISTING UNDERGROUND TUNNEL WITHIN A PORTION OF
KANSAS STREET BETWEEN MILLS AVENUE AND TEXAS AVENUE

WHEREAS, on June 11, 1970, the El Paso City Council approved Ordinance
No. 4422 which granted a franchise to the State National Bank of El Paso to
construct, maintain and use an underground tunnel (hereinafter referred to as
“Tunnel”) in and across a portion of Kansas Street in the block between Mills and
Texas Avenues (hereinafter referred to as “Public Way”) located on Kansas Street in
Blocks 11 and 41 of the Mills Map; and

WHEREAS, the Tunnel connected properties of the State National Bank of
El Paso on each side of Kansas Street in Blocks 11 and 41 of the Mills Map; and

WHEREAS, the Tunnel was constructed so as to not interfere with any public
use of the surface of the City right-of-way, nor with any existing utility line in the
area; and

WHEREAS, the term of the franchise granted under Ordinance No. 4422 is for
thirty years and expires on June 11, 2000; and

WHEREAS, El Paso 221, L.P., a Texas Limited Partnership, as the successors in
interest of the property (and hereinafter referred to as “Grantee”) desires to continue
the use and maintenance of the Tunnel as previously authorized under Ordinance
No. 4422 and have filed and application for a Special Privilege License; and

WHEREAS, the Development Coordinating Committee (DCC) has reviewed the .
application for Special Privilege License filed by Grantee and recommended approval of
the continuation of the use and maintenance of the Tunnel as herein provided; and

WHEREAS, the City Council finds that the grant of a Special Privilege upon the
terms and conditions hereinafter set forth is not inconsistent with and will not
unreasonably impair the public use of the right-of-way;

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF

EL PASO:
SP-00007
GC:pmc\#71318 1 6/19/00
014526

Doc #40513/Planning/Ord/SP-00007/E| Paso 221, L.P. 3 SP-00007



SECTION 1. PURPOSE

The City of El Paso hereby grants to Grantee a Special Privilege to regulate,
repair, maintain and use one (1) existing underground tunnel upon, beneath, across
and along a portion of Kansas Street in the block between Mills Avenue and Texas
Avenue, and as more particularly described in Exhibith “A" attached hereto and
incorporated herein for all purposes, so as to connect properties of Grantee lying on
each side of Kansas Street in Blocks 11 and 41 of the Mills Map.

The main Tunnel is approximately 70 feet long with its centerline approximately
67 feet, 1 inch southerly of the northerly property lines of Blocks 11 and 41 and
having interior dimensions of approximately 16 feet, 6 inches in width and 10 feet in
height.

There is a continuation of the Tunnel on Kansas Street and on its easterly side,
at approximately right angles to the main tunnel, commencing on the northerly side of
the main Tunnel and continuing northerly adjacent to the property line, being
approximately 26 feet, 7 inches in length, with interior dimensions of approximately 7
feet in width and 10 feet in height.

The main Tunnel and its continuation is constructed of reinforced concrete with
walls 12 inches thick, ceiling 14 inches thick and floor 4 inches thick. The top of the
Tunnel roof slab varies from 1 ¥ feet to 5 feet below the existing pavement.

Use of the Public Way shall be limited for the purpose of access to Grantee's
parking garage located within Block 41 from the Bank building located on Block 11
and as otherwise agreed to by the parties hereto. Any use of public right-of-way
other than the use of the Public Way in connection with the Tunnel is not authorized
by this Special Privilege. Nothing herein shall grant any real property interest to the
Grantee nor give rise to any vested right in the Grantee, his assigns or successors in
interest who shall not have a cause of action for damages upon revocation or
termination of this Special Privilege in accordance with the terms herein.

This Special Privilege shall not permit or be construed to permit any other
private use of the City’s Public Way which impairs its function as a public right-of-

way.— Grantee shall not construct any additional improvements, or make any additions

SP-00007
GC:pmch\#71318 2 6/19/00

014526

Doc #40513/Planning/Ord/SP-00007/E| Paso 221, L.P. 4 SP-00007



or alterations on, below or over the City Public Way, without prior written consent of

the El Paso City Council.
SECTION 2. REGULATION OF CONSTRUCTION

Grantee shall submit to the Deputy Directors for Building Services and

Engineering one (1) copy each of the as-built drawings of the existing Tunnel within
the Public Way showing the design and construction specifications of the Tunnel.

Grantee has conducted a visual inspection of the Tunnel prior to acquisition of
the property and Grantee has interviewed building management representatives
familiar with the maintenance of the Tunnel during the period of ownership by
Norwest Bank, Texas N.A. and to the best of Grantee’s knowledge and belief there
are no structural deficiencies or deferred maintenance issues with respect to the
Tunnel.

The work done by Grantee in replacing, repairing, reconstructing, or maintaining
the Tunnel shall be subject to and governed by all laws, rules and regulations of the
City and State of Texas, and the U.S. Government that are applicable to insuring the
work done does not unreasonably inconvenience the public in the use of the Public
Way including, but not limited to the following:

A. In the event that Grantee desires to reconstruct, repair, maintain, or
replace the Tunnel built hereunder which involves excavation or any surface
disturbance, Grantee shall submit the plans and specifications that pertain to the
rebuilding or repairs to the Public Way and the rebuilding or repairs of any of the
public utilities to the Deputy Director for Building Services for approval fourteen (14)
days prior to the scheduled work. Approval of such plans will not be unreasonably
delayed, withheld, or denied by the Deputy Director for Building Services. In the
event that emergency repairs are necessary, Grantee shall immediately notify the
Deputy Director for Building Services and provide details of the proposed repair work
and the traffic control plan. On weekends and holidays, the Deputy Director for
Building Services shall be notified as soon as practicable regarding work performed
under emergency conditions.

B. Where proposed, any excavation or trenching and other re-construction

in the Public Way shall be so carried out as to interfere as little as practical with the

SP-00007
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surface use of the Public Way in accordance with any lawful and reasonable direction
given by or under the authority of the governing body of the City under the police and
regulatory powers necessary to provide for public convenience.

C: Grantee covenants and agrees that Grantee shall, at its own expense,
repair all water lines, storm and sanitary sewer lines, service lines and water meters
owned by the City that Grantee, its employees, contractors, agents or assigns,
damage so that such repair of the water lines, storm and sanitary sewer lines and
water meters shall comply with the approval of the Deputy Director for Building
Services, and such approval shall not be unreasonably delayed, withheld or denied.

D. Except in an emergency, Grantee shall not bore, excavate or trench any
pavement in the Public Way without first securing the prior permission of the Deputy
Director for Building Services, but such permission shall not be unreasonably delayed,
withheld or denied if the proposed boring, excavation or trenching is in accordance
with the terms of this Special Privilege. The Deputy Director for Building Services
shall be notified as soon as practicable regarding work performed under emergency
conditions.

The City shall have the power at any time to order and require Grantee to cease
utilization of all or any portion of the Tunnel that is dangerous to life or property until
such time as such condition is eliminated, to be determined by the City in its sole
discretion. Should Grantee, after notice, fail or refuse to comply within a reasonable
time, the City shall have the power to remove or abate same, at the expense of
Grantee, all without compensation or liability for damages to Grantee.

Work done in connection with the re-construction, repair and maintenance of
such facility is subject to the continuing police power of the City.

SECTION 3. TERM

This Special Privilege shall be for a term of fifteen (15) years from the effective
date hereof, unless terminated earlier as provided herein. At the end of this term, the
City shall have the option of renewing this Special Privilege for an additional fifteen
(15) years upon the request of the Grantee. If Grantee wishes the City to renew this
Special Privilege, Grantee shall submit a request in writing to the City no later than

three (3) months prior to the expiration date of this Special Privilege. Should Grantee

SP-00007
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fail to submit such request for the renewal of this Special Privilege to the City as
herein required, the Special Privilege shall expire upon the expiration date. Grantee
understands, agrees, and accepts that the City may require that the terms, conditions,
and provisions of this Special Privilege be modified as a condition for renewing the
grant of the encroachment within the Public Way as permitted by this Special
Privilege.

SECTION 4. WORK DONE BY OTHERS

The City expressly reserves the right to install, repair, or reconstruct the Public

Way used or occupied by Grantee, any streets or alleys and all ancillary public uses,
usual and customary in connection with streets and alleys, expressly including but not
limited to, drainage facilities and structures.

The City reserves the right, subject to further conditions described in this
paragraph, to lay and permit to be laid, utility lines including, but not limited to, storm
and sanitary sewer, gas, water, and other pipelines or cables and conduits, and to do
and permit to be done, any underground and overhead installation or improvement
that may be deemed necessary or proper by the governing body of the City in, across,
along, over or under the Public Way occupied by Grantee, and to change any curb or
sidewalk or the street grade of any street. The City shall use reasonable diligence to
limit to the extent practicable the disruption of Grantee’s use of the Tunnel. The City
shall notify Grantee of work to be performed as herein described. The City shall not
be liable to Grantee for any damage resulting therefrom, nor shall the City be liable to
Grantee for any damages arising out of the performance of any work by the City, its
contractors or subcontractors, not willfully and unnecessarily occasioned; provided,
however, nothing herein shall relieve any other persons or entities from liability for
damage to Grantee’s Tunnel. If the City requires Grantee to remove, alter, change,
adapt, or conform its Tunnel because of changes in the grade of the Public Way or in
the location or manner of constructing a water pipe, sewer pipe or other underground
or aboveground structure owned by the City, Grantee shall make the alterations or
changes as soon as practicable when ordered in writing by the El Paso City Council
without claim for reimbursement or damages against the City. If these requirements

impose a financial hardship upon Grantee, Grantee shall have the right to present
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alternative proposals for the El Paso City Council's consideration. If the City requires
Grantee to remove, alter, change, adapt or conform its Tunnel to enable any other
entity or person, except the City, to use, or to use with greater convenience, the
Public Way, Grantee shall not be required to make such changes until such other
entity or person shall have undertaken with solvent bond, to reimburse Grantee for
any loss and expense which will be caused by or arise out of such removal, alteration,
change, adaptation or conformance of Grantee’s Tunnel; provided, however, the City
shall not be responsible nor liable for such reimbursement.

SECTION 5. RESERVATION OF SURFACE, SUBSURFACE, AND AIRSPACE

RIGHTS
The City reserves the right, subject to Section 4, to use the surface or

subsurface or airspace within the Public Way covered by this Special Privilege for any
public purposes allowed by law and deemed necessary by the City and to do or permit
to be done any work in connection therewith which may be deemed necessary or
proper by the City on, across, along, under or over said Public Way occupied by
Grantee; and whenever by reason of said work in connection with said purposes it
shall be deemed necessary by the City to alter, change, adapt, conform or relocate
portions of Grantee’s Tunnel, such alteration or change or relocation shall be made by
Grantee when ordered in writing by the Deputy Director for Building Services without
any claim for reimbursement or damages against the City; provided, however, that
Grantee shall at all times be entitled to receive from appropriate governmental bodies,
excluding the City, payment for alteration or relocation of its Tunnel to which it may

be lawfully entitled under applicable federal or state laws with respect to relocation

payments.
SECTION 6. CONSIDERATION
A. As consideration for this Special Privilege, Grantee shall pay to the City

the sum of Five Hundred Fifty and No/100 Dollars ($550.00) per year, for a total sum
of Eight Thousand Two Hundred Fifty and No/100 Dollars ($8,250.00). The total sum
shall be due and owing prior to City Council approval of the Special Privilege. The
advance payment shall be in the form of a cashier’s check payable to “The City of

El Paso” and delivered to the City Department of Planning, Research and Development

SP-00007
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for remittance to the Office of the City Comptroller. If the Special Privilege is
disapproved by the City Council, a full refund of the payment shall be made by the
Office of the City Comptroller within fifteen (15) days of the denial action.

B. The fee payment shall be exclusive of and in addition to all general
municipal taxes of whatever nature, including, but not limited to, the ad valorem taxes
and assessments for public improvements except as hereinafter provided as may be
enacted during the term of this Special Privilege or any renewal.

C. The fee established in this Section shall not be affected by any relocation
of Grantee’s Tunnel required by the City pursuant to this Special Privilege.

D. The fee payment shall be exclusive of and in addition to all costs of
obtaining required permits, plans and other approvals as necessary to conform with all
other applicable City Special Privileges and regulations.

SECTION 7. INSURANCE

A. Grantee shall provide the City with a certificate of insurance and shall

maintain such insurance in effect during the term of this Special Privilege. Grantee
agrees to indemnify and hold the City harmless from any claims for injury, death, loss
or damage of any kind or character, and by whomsoever suffered or asserted,
occasioned by or in connection with the use or temporary closing of the Public Way
by Grantee, its agents, servants or employees or any organizations contracted by the
Grantee.

Grantee shall provide public liability insurance for personal injuries and death
growing out of any one (1) accident or other cause in a minimum amount of Two
Hundred Thousand and No/100 Dollars ($200,000.00) per person, and Five Hundred
Thousand and No/100 Dollars ($500,000.00) for two (2) or more persons in any one
accident, and, in addition, shall provide property damage liability insurance in a
minimum sum of One Hundred Thousand and No/100 Dollars ($100,000.00) for
property damage growing out of any one (1) accident or other cause. These amounts
are not a limitation upon Grantee’s agreement to indemnify and hold the City
harmless.

Grantee shall procure said insurance with a solvent insurance company

authorized to do business in Texas. All policies shall name the City of El Paso, its

SP-00007
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officers, agents, servants and employees as additional insureds. Such policy or
certificate shall provide that the insurance cannot be canceled or the amount of
coverage changed without ten (10) days prior written notice to the City Clerk.
Grantee shall file a copy of the policy or certificate of insurance with the City Clerk,
the City Attorney’s Office, and the Department of Planning, Research & Development.
If the policy is not kept in full force and effect throughout the term of this Special
Privilege. If the City receives notice that Grantee has violated this provision of the
Special Privilege, the City will provide written notice to Grantee and Grantee shall have
ten days to cure the violation. Failure to cure the violation within ten days of notice
shall subject the Grantee to termination of the Special Privilege.

SECTION 8. RIGHTS IN THE EVENT OF ABANDONMENT

As an express condition of this Special Privilege, and not as a mere covenant,

in the event Grantee abandons the Tunnel or a portion thereof, or the Tunnel placed in
the Public Way hereby ceases to be used by Grantee for the purposes enumerated
herein for any period of six (6) months or longer, the Special Privilege shall
automatically revert to the City, its successors or assigns, free and clear of any right,
title, or interest in Grantee, without the necessity of any notice to Grantee or any re-
entry by the City. However, if Grantee’s failure to use the Tunnel is a result of a
casualty, such as fire, storm, earthquake, or other similar casualty, affecting the office
building or the garage, such cessation of use shall not be deemed as abandonment,
provided that the Grantee uses reasonable diligence to reconstruct the damaged
portion.

SECTION 9. CANCELLATION

Grantee shall have the option to terminate this agreement at any time upon
giving the City written notice sixty (60) days in advance of such termination. In
addition, the City shall have the option to cancel and terminate this agreement for
failure of Grantee to comply with any material provision or requirement contained in
this agreement after sixty (60) days written notice to Grantee. However, if said
breach or failure to comply cannot be reasonably cured within sixty (60) days, if the
breaching party shall proceed promptly to cure the same with due diligence, the time

for curing such failure to comply shall be extended for such period of time as may be

SP-00007
GC:pmc\#71318 8 6/19/00

114526

Doc #40513/Planning/Ord/SP-00007/E| Paso 221, L.P. 10 SP-00007



deemed reasonably necessary by the City to complete such curing unless such breach
involves public safety.

Upon termination of this Special Privilege, prior to the expiration of the original
term, Grantee shall remove its Tunnel located in the Public Way at no cost to the City.
When said Tunnel is removed from the Public Way, Grantee shall restore all pavement
or base, damaged or removed during the term of this Special Privilege, if any, at
Grantee’s own cost and expense, as determined by the Deputy Director for Building
Services and in accordance with City specifications. The City may, at its option,
restore all pavement or base, damaged or removed during the term of this Special
Privilege, and charge such costs to Grantee who shall be responsible for payment of
such repair and restoration costs. Any such restoration shall be subject to the
reasonable approval of the City.

SECTION 10. RECORDS

The El Paso City Council and the Deputy Director for Building Services shall be
kept fully informed by Grantee as to matters pertaining in any way to Grantee's
exercise of its rights under this Special Privilege, including the replacement,
reconstruction, maintenance and repair of the Tunnel within the Public Way. Grantee
shall keep complete and accurate maps, construction drawings and specifications
describing the location of the Tunnel within the Public Way. The City shall have the
right, at reasonable times to inspect such maps, construction drawings and
specifications.

SECTION 11. NOTICE

Any notice or communication required in the administration of this Special
Privilege shall be sent as follows:

CITY: City of El Paso
ATTN: Mayor
#2 Civic Center Plaza
El Paso, Texas 79999

with copy to: City of El Paso
ATTN: Deputy Director for Building Services
#2 Civic Center Plaza
El Paso, Texas 79999

SP-00007
GC:pmc\#71318 9 6/19/00

J1452¢

Doc #40513/Planning/Ord/SP-00007/E| Paso 221, L.P. 11 SP-00007



GRANTEE: El Paso 221, L.P., a Texas Limited Partnership
1776 Yorktown, Suite 850
Houston, Texas 77056

or to such other addresses as Grantee may designate from time to time by written
notice.

SECTION 12. ASSIGNMENT

The rights granted by this Special Privilege inure to the benefit of the Grantee,
and any parent, subsidiary, or successor entity now or hereafter existing. The rights
shall not be assignable without the express written consent of the El Paso City
Council, such consent will not be unreasonably delayed, denied or withheld.
However, should Bank One, Texas, N.A. (“Bank One”), the mortgagee, acquire title to
the property, whether by foreclosure, deed-in-lieu of foreclosure or otherwise, all
rights granted under this Special Privilege will pass without the necessity of City
Council approval, provided that Bank One provides notice to the City stating that Bank
One expressly assumes the responsibilities and obligations under the Special Privilege
along with all documentation to be in compliance with the provisions of the Special
Privilege. However, Bank One must obtain the express written consent from the
El Paso City Council, to assign the Special Privilege to any other party, which consent
will not be unreasonably delayed, dented or withheld. A written copy of any such
assignment must be filed with the City. Any required consent shall be evidenced by a
Special Privilege or resolution of the El Paso City Council that fully recites the terms
and conditions, if any, upon which consent is given.

SECTION 13. LEASING OR DEDICATION OF FACILITIES

Grantee, without the consent of the El Paso City Council, shall not lease any of
the Public Way it uses in connection with its Tunnel, to any non-grantee person or
entity; provided that Grantee shall have the right to lease or dedicate its Tunnel or any
portion thereof, or otherwise make available the Tunnel in the ordinary conduct of its

business, so long as Grantee retains responsibility for servicing and repairing the

Tunnel.
SP-00007
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SECTION 14. MISCELLANEOUS
The Deputy Director for Building Services is the principal City official

responsible for the administration of this Special Privilege and Grantee recognizes that
questions regarding the interpretation or application of this Special Privilege shall be
referred to the Deputy Director for Building Services.

SECTION 15. EFFECTIVE DATE

This Special Privilege shall not take effect unless Grantee shall, prior to the

enaction of this Special Privilege by the El Paso City Council, file its written

acceptance with the City Department of Planning, Research & Development and the

City Clerk.
PASSED AND APPROVED this -2/ 7o day, 7;// s , 2000.

THE CITY OF EL PASO
WA 2N
Carlos M. Ranirez, P.E. ~
Mayor

ATTEST:

City Clerk

APPROVED AS TO FORM: APPROVED AS TO CONTENT:

ﬁ Patricia D. Adauto, Interim Director

Guadalupe Cuellar
Assistant City Attorney Planning, Research & Development

)

Térry Willidms
Deputy Director for Building Services

SP-00007
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ACCEPTANCE

The above instrument, with all conditions thereof, is hereby accepted this Z‘?"
day of e , 2000.

GRANTEE: EL PASO 221, L. P., A TEXAS LIMITED

PARTNERSHIP
By 221 NORTH KANSAS, L.L.C., a

Texas Limited Liability Company and Its
General Partner

By: & 6 D‘J,Z—;

Fred B. Griffin, Prasident

ACKNOWLEDGMENT

THE STATE OF (EXAS )

COUNTY OF PAZRIS

This instrument is acknowledged before me on this 74 TH day of
JUNE , 2000, by FRED B. GRIFFIN as President of 221 North Kansas,
L.L.C., a Texas Limited Liability Company and Its General Partner of EL PASO 221,

L.P., A TEXAS LIMITED PARTNERSHIP, as Grantee.

(idtecine. D. 14l

CATHERINE D BELL Notary Public, State of TEXAS
NOTARY PUBLIC Notary's Printed or Typed Name:

CATHERINE D. RELL
My Commissjon ‘Expires:
12{ B0

$P-00007
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EXHIBIT "B"

THE STATE OF TEXAS )
) Consent to Assignment
COUNTY OF EL PASO )

WHEREAS, on June 27, 2008, the El Paso City Council approved Ordinance
No. 014526 which granted to EL PASO 221, L.P. A Texas Limited Partnership, a Special
Privilege License for the purpose of encroaching upon a portion of public right-of-way with
an existing underground tunnel located in and across a portion of Kansas Street in the block
between Mills and Texas Avenues located on Kansas Street in Blocks 11 and 41 of the Mills
Map, within the City of El Paso, El Paso County, Texas hereinafter referred to as “Public
Way"), a copy of which is attached hereto as Exhibit "A" and made a part hereof for all
purposes; and

WHEREAS, the purpose of the Special Privilege License is associated with the
encroachment and operation of an existing underground tunnel located on a portion of
Public Way located within the City of El Paso, El Paso County, Texas; and

WHEREAS, EL PASO 221, L.P. A Texas Limited Partnership desires to assign all
duties, obligations and responsibilities of said Special Privilege License for the existing
underground tunnel; and

WHEREAS, Section 11 of the Special Privilege License requires the written consent
of the El Paso City Council for assignment of the Special Privilege License; and

WHEREAS, EL PASO 221, L.P. A Texas Limited Partnership, is requesting that the
City approve the assignment of the Special Privilege License granted by Ordinance No.
014526 to Madison River Investments, LLC.; and

WHEREAS, Madison River Investments, LLC. hereby agrees to be responsible for all
duties, obligations and responsibilities under the Special Privilege License; and

WHEREAS, the City agrees to the assignment to Madison River Investments, LLC.,
of the rights, duties, obligations and responsibilities encompassed in the Special Privilege
License; and

NOW, THEREFORE, IT IS HEREBY AGREED AS FOLLOWS:
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1. The City approves the assignment to Madison River Investments, LLC. of the
rights, duties, obligations and responsibilities of the Special Privilege License granted by
Ordinance No. 014526.

2. Madison River Investments, LLC., agrees to assume and perform all duties,
obligations and responsibilities of said Special Privilege License.

3. Madison River Investments, LLC., agrees to indemnify, defend and hold
harmless the City from and against any and all claims, demands, causes of action, court
costs, expenses and attorneys fees which are connected with or arising from the assignment
of this Special Privilege License and the City's acceptance and recognition of the
assignment of the Special Privilege License.

4. All notices provided shall be sent by certified or registered mail, return receipt

requested, postage fully prepaid, addressed to the proper party at the following

addresses:

City of El Paso

Attn: Mayor

2 Civic Center Plaza

El Paso, Texas 79901-1196

with copy to: City of El Paso
Attn: City Clerk

2 Civic Center Plaza
El Paso, Texas 79901-1196

and: Madison River Investments, LLC.
201 E. Main Drive, Suite 1516
El Paso, Texas 79901-1335

5. Except as herein amended; Ordinance No. 014526 shall remain in full force

and effect.

WITNESS the following signatures and seals:

(Signatures on following page)
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THE CITY OF EL PASO

John F. Cook

Mayor
ATTEST:
Richarda Duffy Momsen
City Clerk s
APPROVED AS TO FORM: APPR®@VED TO NTENT - <
Lupe Cuellar ' Mathew S. McElroy, Depyfty Dll’ec‘to& i
Assistant City Attorney Development Services partment*“" )

"w?‘
ACCEPTANCE

The above instrument, with all conditions thereof, is hereby accepted this,?_‘i day of
Quuf , 2008.

GRANTEE:
Madison River Investments, LLC.

By: CZ/~ MF
Title: V;ca ?fww

ACKNOWLEDGEMENT

THE STATE OF TEXAS )
COUNTY OF EL PASO )

This instrument is acknowledged before me on this2Y d
Ui RisTopmen. Q. IUEBERLy, v e PResioe~r T _, on behalf of

Grantee. ,
7 Notary/Pu?lic, State of Texas
Notary'sPrinted/Typed Name:
MARY M. THOMAS

NOTARY PUBLIC | /éff/( }/ /4 W#fg

In and for the State of Texas
My commission expires

e°0ﬁ pUs‘{-\
o
D s
9‘3 04 2009 i | My Comrrﬁs}aymres
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