CITY OF EL PASO, TEXAS
AGENDA ITEM DEPARTMENT HEAD’S SUMMARY FORM

DEPARTMENT: Parks and Recreation

AGENDA DATE: August 14,2012
CONTACT PERSON/PHONE: Nanette Smejkal, Director 541-4283

DISTRICT(S) AFFECTED: 1,4

SUBJECT:

That the Mayor authorizes the City Manager to sign a Interlocal Agreement and License Agreement between
the City of El Paso and Texas Parks and Wildlife Department, political subdivisions of the State of Texas to
provide frailheads that will be located on City property and will provide access into the Franklin Mountain
State Park for the benefit of the Citizens of El Paso and visitors to the region.

BACKGROUND / DISCUSSION:

City staff has met numerous times with El Paso Water Utilities/Public Service Board staff to research and
coordinate specific trailhead locations at seven (7) sites identified by staff and approved by Council as “high
priority.”

Two of the seven high-priority trailheads are located completely on Texas Parks and Wildlife Department
property. The Texas Parks and Wildlife Department has already placed signage at the North Stanton at
Thousand Steps location.

PRIOR COUNCIL ACTION:
On June 21, 2011 Council directed staff to pursue a partnership with Texas Parks and Wildlife Department
staff allowing access from City property into the Franklins Mountain State Park.

AMOUNT AND SOURCE OF FUNDING:
N/A

BOARD / COMMISSION ACTION:

The Public Service Board officially approved access through El Paso Water Utilities/Public Service Board
operated lands for these trailheads by resolution on July 11, 2012.

LEGAL: (if required) . FINANCE: (if required)

DEPARTMENT HEAD: //}WW

(Example: if RZA is initiated by Purchasing, client department should sign also)
Information copy to appropriate Deputy City Manager

APPROVED FOR AGENDA:

CITY MANAGER: DATE:




RESOLUTION

THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF
EL PASO:

That the Mayor authorizes the City Manager to sign a Interlocal Agreement and License
Agreement between the CITY OF EL PASO and TEXAS PARKS AND WILDLIFE
DEPARTMENT, political subdivisions of the State of Texas to provide trailheads that will be
located on City property and will provide access into the Franklin Mountain State Park for the
benefit of the citizens of El Paso and visitors to the region.

ADOPTED this day of ,2012.

CITY OF EL PASO
John Cook
Mayor

ATTEST:

Richarda Duffy Momsen

Municipal Clerk

/AEPRO’VE}D AS-TO FORM: \ APPROVED AS TO CONTENT:
T v 1/ >\ 4
isten L. Hamilton Nanette L. Smejkal, Director
Assistant City Attorney Parks and Recreation Department
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THE STATE OF TEXAS )

) INTERLOCAL AGREEMENT AND LICENSE
COUNTY OF EL PASO )

This Agreement is entered into on the day of , 2012,
by and between the City of El Paso, Texas, a Texas Municipal Corporation, hereinafter called the
“CITY” and the TEXAS PARKS AND WILDLIFE DEPARTMENT, political subdivisions of
the State of Texas, hereinafter called the “CITY” and “TPWD” pursuant to the Interlocal
Cooperation Act, Art. 791.001, et seq., Texas Government Code.

WHEREAS, Chapter 791 of the Texas Government Code authorizes local governments
and political subdivisions, including the CITY and the TPWD, to contract with each other to
perform governmental functions and services, and

WHEREAS, the CITY and the TPWD believe that a cooperative agreement between the
parties will provide a mutual benefit to both entities and to those persons served by each entity,
and serve a governmental purpose of providing public recreation to citizens of the City of El
Paso and State of Texas; and

WHEREAS, the CITY and the TPWD desire to work together to carry out various
functions for the mutual benefit of both parties; and

WHEREAS, the CITY and TPWD desire to provide trailheads that will be located on
City property and will provide access into the Franklin Mountain State Park for the benefit of the
citizens of El Paso and visitors to the region; and

WHEREAS, the CITY and the TPWD each agree to accept the responsibility to adhere
to all pertinent federal, state and local laws or regulations; and

WHEREAS, the CITY and the TPWD agree that it is in the best interest of the citizens
of the State of Texas to and the City of El Paso to enter into this Inter-local Agreement.

NOW THEREFORE, be it known that the CITY and the TPWD enter into this Inter-
local Agreement under the following terms and conditions:

1.0 CONTRACTUAL RELATIONSHIP.

1.1  The parties to this Agreement are both governmental entities that are entering into this
contract pursuant to Chapter 791, Texas Government Code, which establishes the legal
relationship between the parties. No other legal relationship is intended to be created by this
Agreement, to include but not be limited to landlord-tenant, employer-employee, or principal-
agent. No provision of this Agreement that imposes an obligation or restriction on either party not
permitted by applicable law shall be enforceable.
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1.2  The CITY and TPWD acknowledge and agree that they do not have, and will not attempt
to assert, the authority to make commitments for or to bind the CITY or TPWD to any obligation
other than the obligations set forth in this Agreement.

2.0 SCOPE OF SERVICES.

2.1 Each party shall be responsible for fabricating, installing and maintaining their own
signage placed at trailheads identified in Exhibit “A” attached hereto and incorporated by this
reference.

2.2 TPWD will purchase, install, maintain, monitor and operate pay stations (hereinafter
“iron rangers™) at each trailhead for collection of TPWD fees. Iron rangers may be placed on
City property, some of which may be in the inventory of the City of El Paso Public Service
Board. TPWD shall submit site and installation plans to CITY for review and approval prior to
installation and shall consult with CITY during such installation. CITY shall not be responsible
for maintenance, monitoring or operation of the iron rangers to include but not be limited to
damage, loss, or handling of fees including failure to pay or stolen fees.

3.0 TERM.

3.1  This Inter-local Agreement shall commence upon approval by the last in time governing
body which date shall at that time be written onto the first page of this Agreement, and the term
shall continue until terminated by either party in accordance with the provisions of this
agreement or until such time as both parties mutually agree to terminate this agreement.

40 TERMINATION

4.1  FEither party may terminate this agreement for convenience by giving the other party 30
days written notice, or on or after the date the agreement commences. Any notices required to be
sent to either party to this Inter-local Agreement shall be deemed received five (5) days after
deposit in the United States mail, or on the date of hand delivery or facsimile transmission.

42  The obligations of the CITY and TPWD, incurred under this Agreement prior to such
termination notice, shall survive such termination, as well as any other obligation incurred under
this Agreement, until performed.

43  To the extent the CITY or TPWD is wholly or partially prevented from performance any
obligation or duty placed on the other entity pursuant to this agreement, by reason of strikes;
stoppage of labor; riot; fire; flood; earthquake; acts of war; insurrection; accident; judgment; act
of God; or other cause reasonably beyond the CITY’s or TPWD’s control, in such event the time
and performance of such obligation or duty shall be suspended until such disability to perform is
removed. Determination of Force Majeure shall rest solely with the CITY or the TPWD
incurring an extraordinary event or circumstance beyond the control of the party.
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50 GOVERNMENTAL FUNCTION AND IMMUNITY.

5.1 Governmental Function. The CITY and TPWD expressly agree that, in all things relating to
this Inter-local Agreement, the parties enter into this Inter-local Agreement for the purpose of
performing governmental functions and are performing governmental functions, as defined by the
Texas Tort Claims Act. The parties further expressly agree that every act or omission of each party,
which in any way pertains to or arises out of this Agreement, falls within the definition of
governmental function.

5.2  Sovereign Immunity. The CITY and TPWD reserve, and do not waive, their respective
rights of sovereign immunity and similar rights and do not waive their rights under the Texas
Tort Claims Act. The parties expressly agree that neither party waives, nor shall be deemed
hereby to waive, any immunity or defense that would otherwise be available to it against claims
arising in the exercise of its powers or functions or pursuant to the Texas Tort Claims Act or
other applicable statutes, laws, rules, or regulations. ‘

6.0 RISK ALLOCATION - LIMITATION OF LIABILITY

6.1 Liability. This Agreement is not intended to alter or reallocate any defense or immunity
authorized or available to either party by law.

6.1.1 Intentional Risk Allocation. The CITY and TPWD each acknowledge that the
provisions of this Agreement were negotiated to reflect an informed, voluntary allocation between
them of all risks (both known and unknown) associated with the transactions associated with this
Agreement. The disclaimers and limitations in this Agreement are intended to limit the
circumstances of liability. The remedy limitations, and the limitations of liability, are separately
intended to limit the forms of relief available to the parties.

6.1.2 No Indemnification. The CITY and TPWD expressly agree that, except as
provided herein, neither Party shall have the right to seek indemnification or contribution from
the other Party for any losses, costs, expenses, or damages directly or indirectly arising, in whole
or part, from this Agreement.

6.1.3. Fines and Penalties. Each party shall be solely responsible for fiscal penalties,
fines or any other sanctions occasioned as a result of a finding that violations of any applicable
local, state or federal regulations, codes or laws occurred as a result of that party’s actions,
except as may be specifically provided by law.

7.0 GENERAL PROVISIONS

7.1 Compliance with Laws. In the performance of their obligations under this Agreement, the
parties shall comply with all applicable federal, state or local laws, ordinances and regulations.

72  Governing Law. This Agreement shall be construed and interpreted in accordance with
the laws of the State of Texas, along with any applicable provisions of the federal law, the City
Charter and/or any ordinance of the CITY.
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7.3  Venue. The parties hereto agree that this Agreement shall be enforceable in El Paso,
Texas, and if legal action is necessary to enforce it, exclusive venue shall lie in El Paso County,
Texas. Should the need for dispute resolution arise, venue is in the El Paso County, Texas.

7.4  Current Revenues. Pursuant to Section 791.011(d)(3), Texas Government Code, each
party paying for the performance of governmental functions or services will make those
payments from current revenues available to the paying party. Performance by TPWD under this
agreement may be dependent on appropriations by the Texas Legislature and TPWD may
terminate this agreement without penalty if such appropriations are not made.

7.5  No Waiver. The failure of either party at any time to require performance by the other
party of any provision of this agreement shall in no way affect the right of such party to require
performance of that provision. Any waiver by either party of any breach of any provision of this
Agreement shall not be construed as a waiver of any continuing or succeeding breach of such
provision, a waiver or the provision itself, or a waiver of any right under this Agreement.

7.6  Amendment; Assignability. This Agreement and the obligations hereunder shall not be
amended, assigned, transferred or encumbered, in any manner without the written consent of the
other party. The City Manager is hereby authorized to sign on behalf of CITY for any
amendments to this agreement that do not affect the approved annual budget of the City of El
Paso.

7.7  Severability. All agreements and covenants contained in this Agreement are severable.
Should any term or provision of this Agreement be declared illegal, invalid or unenforceable by a
court of competent jurisdiction, the remainder of this Agreement will not be affected; and in lieu
of each provision which to be illegal, invalid or unenforceable, there will be added as part of this
Agreement, a provision which preserves the intention of the unenforceable provision, but which
complies with the law.

7.8 To the extent applicable, Texas Government Code Ch. 2260 will govern all disputes
between the parties.

7.9  Section Headings. The paragraph or section headings contained in this Agreement are for
reference purposes only and shall not in any way control the meaning or interpretation of this
Agreement.

7.10  Representation of Counsel: Mutual Negotiation. Each party has had the opportunity to be
represented by counsel of its choice in negotiating this Agreement. This Agreement shall
therefore be deemed to have been negotiated and prepared at the joint request, direction, and
construction of the parties, at arms’ length, with the advice and participation of counsel, and will
be interpreted in accordance with its terms without favor to any party.

7.11 Notices. Any notice, demand, request, consent or approval that either party may or is
required to provide to the other, shall be in writing and either personally delivered or sent via
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United States Postal Service certified mail return receipt requested, addressed to the other party
at the following address(es) provided below:

CITY: City of El Paso
Attn: City Manager
#2 Civic Center Plaza
El Paso, Texas 79901-1196

With a copy to: City of El Paso
Attn: Director
Parks and Recreation Department
#2 Civic Center Plaza
El Paso, Texas 79901-1196

TPWD: Texas Parks and Wildlife Department
State Parks
Attn: Director
4200 Smith School Road
Austin, Texas 78744

Changes may be made to the above addresses and addressees through timely written notice
provided to the other party.

7.11 Execution and Counterparts. This Agreement may be executed in any number of
counterparts; each of which when so executed and delivered shall be deemed an original, and
such counterparts together shall constitute only one instrument. Any one of such counterparts
shall be sufficient for the purpose of proving the existence and terms of this Agreement, and no
party shall be required to produce an original or all of such counterparts when making such
proof.

7.12 Complete Agreement. This Agreement supersedes any and all other agreements, either
oral or in writing, between the parties hereto with respect to the subject matter hereof, and this
Agreement, together with any Attachment(s) attached hereto, constitutes the entire agreement
between the parties relating to the terms and conditions of the Agreement. The parties expressly
acknowledge and warrant that there exists no other written or oral understanding, agreements or
assurances with respect to such matters except as are set forth herein. Unless expressly stated,
this Agreement confers no rights on any person(s) or business entity(s) that is not a party hereto.

7.13  Warranty of Capacity to Execute Contract. The person signing this Agreement on behalf
of each party warrants that he/she has the authority to do so and to bind each party to this
Agreement and all the terms and conditions contained herein.

(signatures follow on next page)
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IN WITNESS WHEREOF, this Agreement has been executed by the parties named
hereinabove as of the date, month and year first written above.

CITY OF EL PASO

Joyce A. Wilson

City Manager
APPROVED AS TO FORM: APPROVED AS TO CONTENT:
N/ A & SN | / & 117
% i 0 Q@’Pﬁ'@ m
Kristen L. Hamilton Nanette L. Sm/efk/ad,v Direcdr
Assistant City Attorney Parks and Recreation Department
TEXAS PARKS & WILDLIFE

DEPARTMENT, STATE PARKS

[N (o

Brent Leisure

Director of State Parks

ATTEST:

Prmted Name: Marian Edw 47ds

Title: 5“%& Servites Q%E ceerrTTPWD

APPROVED AS TO FORM: APPROVED AS TO CONTENT:
De%dre Hisler

Con{ract Specialist State Parks Region 1 Director

V
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