
CITY OF EL PASO, TEXAS
AGENDA ITEM

DEP ARTMENT HEAD'S SUMMARY FORM

DEP ARTMENT: Community and Human Development

AGENDA DATE: Iotroduction October 5,2010 and
Public Hearing October 12,2010

CONTACT PERSON NAME/PHONE: William Lo Lilly, Director 1541-4241

DISTRICT(S) AFFECTED: 4

SUBJECT:

City Council is asked to approve an Ordinance authorizing the City Manager to execute a
HOME Program Purchase and Development Agreement, Special Warranty Deed and all
Other necessary documents to effectuate the sale and conveyance of property to Tierra
Del Sol Housing Corporation for the development of 30 affordable single-farnily
homeownership housing for low- to moderate-income households, in the Summerlin
Subdivision, within 24 months from the closing of the sale.

The 30 lots will be sold to Tierra Del Sol Housing Corp. for $150, who in turn, will
decrease the sales price of the land by $30,000 to each eligible homebuyer. There
are four models available, that can be mirrored or modified to accessible. The models
have been reviewed and approved by the City .The maximum sales price of each
home will be $121,.000; less $30,000 for the land; less $3,000 for the self-help
component; less down payment and closing costs assistance. All of these deductions
will help to ensure the homes are affordable to low income First time Homebuyers.

In compliance with the sales Agreements, Tierra Del Sol will: (I) conduct education
and outreach to recruit Eligible applicants whose income is ~80% AMI; (2) execute
a written agreement or addendum to the contract for sale of the homes, with prior
review and approval by the City; (3) provide each qualified homebuyer with the
minimum required homebuyer education and counseling through a HUD-approved
Homebuyer Education and Counseling provider; (4) include a self-help component
in the construction of each home with a value up to $3,000 that includes painting and
other non-skilled construction work on the homes; (5) obtain and pay for all necessary
permits and licenses required to construct the homes; (6) assist the prospective eligible
Homebuyer in obtaining construction and/or permanent mortgage financing; (7) ensure
the prospective eligible homebuyers meet the underwriting criteria of the primary
Lender and require a standard mortgage at a fixed interest rate; (8) strongly encourage
Homebuyers to complete training on home maintenance conducted by the City, prior
to closing on the home; and (9) encourage the homebuyers to complete a post
counseling session after purchasing their home.

BACKGROUND I DISCUSSION:

The Community and Human Development Dept. purchased the specified vacant lots in
Scattered sites~ in the Swnmerlin subdivision~ for the purpose of providing homeownership
opportunities for low- to moderate-income First Time Homebuyers~ whose income is
~ 80% of Area Median Income. In January~ 20l0~ the City issued an RFP for the development
of affordable single-family First Time Homebuyer housing in the Summerlin Subdivision.
Two proposals were received that were reviewed and rated by the Evaluation Committee.
The respondent receiving the highest score is Tierra Del Sol Housing Corporation.



PRIOR COUNCIL ACTION:

On August 26, 2008 City Council approved the purchase of the 30 lots in the Summerlin
Subdivision by the City for the pUflX>se of developing affordable homeownership housing
for low- to moderate income First Time Homebuyers.

AMOUNT AND SOURCE OF FUNDING:

None Required

BOARD / COMMISSION ACTION :

Enter appropriate comments or N/ A

N/A

~

DEPARTMENT HEAD:

William L. Lilly

Deputy City Manager



ORDINANCE NO.

AN ORDINANCE AUTHORIZING THE CITY OF EL PASO TO SELL
LOTS 2,4, 5,7, 9, II, 13, AND 14, BLOCK 9, LOTS 1,3,4,6,7,8,9, II,
AND 14, BLOCK 10, LOTS 1,3, 5, 7, 9, 10, II, 13, AND 14, BLOCK II,
AND LOTS 2, 4, 6, AND 9, BLOCK 12, SUMMERLIN, AN ADDITION TO
THE CITY OF EL PASO, EL PASO COUNTY, TEXAS TO TIERRA DEL
SOL HOUSING CORPORATION, IN ACCORDANCE WITH TEXAS
LOCAL GOVERNMENT CODE SECTION 272.001(G).

WHEREAS, on October 17, 2008 the City of El Paso, having received a fonnula grant from the
u.s. Department of Housing and Urban Development ("HOD") under the HOME Investment Partnerships
Program, refen'ed to as "HOME", as enacted under Title II of the Cranston-Gonzalez National Affordable
Housing Act (public Law 101-625, approved November 28, 1990), acquired 30 residential lots in the
Summerlin Subdivision, El Paso, Texas (the "Property") through use of HOD HOME funds for the sole
purpose of developing affordable homeownership housing opportunities in El Paso, Texas; and

WHEREAS, pursuant to Section 272.00 1 (g) of the Texas Local Government Code, the City is
authorized to sell, exchange or otherwise convey land or interests to an entity for the development of low-
income or moderate-income housing and for less than its fair market value if the conveyance serves a
public purpose and under terms and conditions of the transaction so as to effectuate and maintain the
public purpose; and

WHEREAS, on December 29, 2009, the City's Community and Human Development
Department issued a Request for Proposals for the City's Affordable Housing Development Project
(Summerlin Subdivision First- Time Homebuyer Program) for the purpose of soliciting proposals from
non-profit and for-profit organizations to purchase the Property through a bulk sale at discount and to
construct 30 affordable single family housing units on the residential lots for resale to qualified low to
moderate income first-time homebuyers who intend to occupy their newly constructed homes for a
minimum 100year affordability period; and

WHEREAS, the City is willing to sell and convey the subject Property to Tierra Del Sol
Housing Corporation and accept its proposal as amended and Tierra Del Sol Housing Corporation is
willing to acquire the Property subject to the tenns and conditions specified in the HOME Program
Purchase and Development Agreement and other related documents to be entered into by the parties in
the transaction; and

WHEREAS, the City Council finds that the conveyance of the City's interest in the subject
Property to Tierra Del Sol Housing Corporation at less than fair market value serves a public purpose
by effectuating the development of low to moderate-income affordable homeownership housing in El
Paso, wherein the public purpose will be maintained by the terms and conditions of the parties' HOME
Program Purchase and Development Agreement and certain deed restrictions in the conveyance deed
to enforce the affordability requirements and recapture of federal funds invested by the City .

CHDIIO/ORD/SlmIJDerlinffierra Del Sol HousiJI& Corp.
Document: N574S4/MT A Y 9-15-2010
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NOW THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF EL
PASO:

That the city Manager 00 authorized to execute a HOME Program Purchase and Development

Agreement, Special Warranty Deed, and all other necessary related documents, in a form approved by the

City Attorney's Office, to effectuate the sale and conveyance of the following property to Tierra Del Sol

Housing Corporation:

Lots 2t 4t St 7t 9t lIt 13t and 14t Block 9t Lots It 3t 4t 6t 7t 8t 9t lit and 14t Block lOt

Lots It 3t St 7t 9t lOt lIt l3t and l4t Block lIt and Lots 2t 4t 6t and 9t Block 12t
Summerlint an Addition to the City of El Pasot El Paso Countyt Texas.

PASSED AND APPROVED this day of .2010.

THE CITY OF EL p ASO

John F. Cook, Mayor

ATTEST:

Richards Momsen, City Clerk

CHD/IO/ORDISl8nInerlin/Ticrra Del Sol H~ing Corp.
Document: 'S74S4/MTAY 9-15-2010
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OF 'EXASS' ~.

COUNTY OF EL PASO

HOME PROGRAM

PURCHASE AND DEVELOPMENT AGREEMENT

(Affordable Housing Development Project-

Summerlin Subdivision First- Time Homebuyer Program)

THIS HOME PROGRAM PURCHASE AND DEVELOPMENT AGREEMENT (the
" Agreement") is entered into this -day of .20 10, by and between THE

CITY OF EL PASO, a municipal corporation and home-rule city of the State of Texas,

hereinafter referred to as "City" and TIERRA DEL SOL HOUSING CORPORATION,

hcreinafter referred to as "Purchaser."

WHEREAS, the City of El Paso has received a formula grant for Fiscal Year 2008 from
the U. s. Department of Housing and Urban Development ("HUD") under the HOME

Investment Partnerships Program, hereinafter referred to as "HOME", as enacted under Title II
of the Cranston-Gonzalez National Affordable Housing Act (Public Law 101-625, approved

November 28, 1990): and

WHEREAS, on October 17, 2008, the City acquired certain real property located in the
Summerlin Subdivision of El Paso, El Paso County by warranty deed recorded in the Real

Property Records of El Paso County, Texas under Clerk's File No.20080084906, through the use
of HUD HOME funds fot the sole purpose of developing affordable homeownership housing

opportunities in El Paso, Texas; and

WHEREAS. pursuant to Section 272.001(g) of the Texas Local Government Code. the
City is authorized to sell. exchange or otherwise convey land or interests to an entity for the

dl'velopment of low-income or moderate-income housing and for less than its fair market value
if the conveyance serves a public purpose and under terms and conditions of the transaction so as

to effectuate and maintain the public purpose; and

WHEREAS. on December 29, 2009, the City's Community and Human Development

()cpartment (the "Department") issued a Request for Proposals for the City's Affordable Housing

Development Project (Sul11merlin Subdivision First- Time Homebuyer Program) (the "RFP") for
the purpose of soliciting proposals from non-profit and for-profit organizations to purchase the

subject Property as a bulk 'sale at discount and to construct 30 affordable single family housing
units on the residential lots for resale to qualified low to moderate income first-time homebuyers

as their principal residence for the duration ofa 10-year affordability period; and

WHEREAS. Purchaser responded to the RFP with a proposal to purchase the subject
Property identified herein and to construct in accordance with HUD regulations affordable single

tamily homeownership housing tor sale to a subsequent purchaser(s) who is a qualified low-to-
moderate income first-time homebuyer. as more specifically described herein ("Purchaser's

ProposaJ"): and

WHEREAS. the City is willing to accept Purchaser's Proposal and to sell and convey the
sub.iect Property to Purchaser pursuant to Texas Local Government Code Section 272.001 (g),
subject to the tenlls and conditions specified hereinbelow; and



.h.me Pr(~rum Purchusc and O.:velop~nl Agreement

Ticrru 0.:1 S.,II-I"using Corporulil,"
Aff"rr!ahl..II""cing r'1.0v..mp~.nl Pr,IJ'~II~"mm..rlin ~"Mivici...n ";~I-T;- ~"'~~r ~-)

WHEREAS. Purchaser desires to acquire the subject Property identified herein and has
agreed to comply with all terms. conditions. and obligations in this Agreement and all documents

incorporated by reference herein.

NOW. THEREF()RE, for and in consideration of the premises and the mutual
agreements hereinafter set forth and for other good and valuable consideration, the receipt and
sufficiency of which is hereby acknowledged, the parties agree to be bound by all terms and

conditions of this Agreement and all incorporated documents, as follows:

ARTICLE I.

GENERAL CONDITIONS OF SALE

Incorporation ofS~'icitation Documents and Purchaser's Proposal.

1.1 Under this Agree,*nt, the term "Solicitation Documents" means the various documents

produced by the City describing the request for proposal process requirements applicable thereto
and the standard and requitements applicable to the development of the Property, the City's RFP,

including all exhibits and attachments thereto, and the Purchaser's Proposal and any amendments
thereto.

, .2 The Solicitation Documents are expressly incorporated in this Agreement and made a

part of it.

1.3 In the event of a conflict between (i) the body of this Agreement and (ii) either the

Solicitation Documents, any issued addenda or errata to the Solicitation Documents, or the

Purchaser's Proposal, this Agreement shall control; and the Request for Proposal and any
addenda or errata thereof shall control over the Purchaser's Proposal in the event of any conflict
between them.

1.4 Purchaser shall meet and satisfy any standards, requirements, obligations and conditions

itated in the Solicitation DOcuments, whether or not stated in the body of this Agreement.

1.5 Where the body of this Agreement and the provisions of the Solicitation Documents

concern the same or simil- requirements, conditions, standards, terms or other matters, they are
to be read in conjunction with each other and harmonized to the extent reasonably practicable.

Provisions in this Agreemtnt are cumulative ofand may augment provisions in the Solicitation

Documents. and vice-versa.

1.6 "This Agreement." unless otherwise apparent from context. shall mean and refer to this
Agreement including all incorporated documents. " As provided in" or ''as described in" a

referenced section of a contract document or other references to particular sections made in the

body of this Agreement or the Solicitation Documents, shall mean as provided or described in
the referenced section but shall also include any related or additional requirements that may be

stated elsewhere in this Agreement including the Solicitation Documents. Unless otherwise

llll>I O/KISummcrlin/COS & l~v.:l1)pl".:nI Agreemenlrriena Del Sol Housing Corporation

1).\(un~nI#5636lv2/MTAY Page2of27
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apparent in context, a ref~rence to a particular section or sections is for convenience and is not

exclusive. !

Purpose; No Merg,r with Deed

2.1 The body of this ~ greement. together with the incorporated documents, describes the
procedures by which, con itions under which, and other terms by which the City have agreed to
sell and convey the Prope y to Purchaser, and the terms and conditions to which Purchaser has

agreed, as consideration i part for the sale and conveyance of the Property to it.

2.2 This Agreement is not merely a contract for sale, but also is intended by the parties to be,

and is, a contract defini 9 the post-sale, post-conveyance obligations of Purchaser for the

development of the Lots escribed herein on the Property to be conveyed to and developed by

Purchaser as provided h rein. As such, the obligations, duties, covenants, commitments,

responsibilities, assumpti ns of risk, representations, warranties, and promises of Purchaser
stated in this Agreement ( ollectively, "Purchaser's Obligations"), and the rights and interest of
the City stated herein, ar~ intended by the parties to, and will, survive the conveyance of the

Property described herein ~nd the issuance of the deed(s) to such Property called for herein. The
legal doctrine of merger of contract-for-sale or contract-for-deed with the property deed shall not

apply. nor shall that doctrine or any other have the effect of negating or modifying Purchaser's

Obligations in any way. or otherwise excusing Purchaser from them, either before or after
issuance of any deed concerning the Property or any part thereof, or of negating, modifying,

limiting, curtailing or otherwise altering the rights ofCity.

Purchase and Sale.

3.1 Description of Property. Upon and subject to the tenns, provisions, and conditions, set

torth in this Agreement. the City hereby agrees to sell and convey and Purchaser hereby agrees
to purchase and accept the following described property located in El Paso County, Texas:

Lots 2, 4, 5, 7,9. II, 13, and 14, Block 9, Lots 1,3,4,6,7,8,9. 11,and 14, Block
10. Lots I, 3, 5, 7. ~, 10, II, 13, and 14, Block II, and Lots 2, 4, 6, and 9, Block
12. SUMMERLIN~ an Addition to the City of El Paso, El Paso County, Texas,
according to the ~at thereof recorded in Clerk's File No.20060039322. Real
Property Records of El Paso County, Texas.
(collectively, the "Property").

All references to the Property shall mean all or any portion of the Lots available for Purchaser's

purchase under this Agreement. together with all and singular the rights and appurtenances

pertaining thereto.

3.2 Conveyance of Lands-General. The purchase price for the Property shall be a total of

ONE HUNDRED FIFTY AND OO/100THS DOLLARS ($150.00), provided, however that

conveyance shall be contingent upon: (a) Passage of an Ordinance by the El Paso City Council

authorizing the sale of the Property and execution of the conveyance documents and related

CHOlIO,'K/Sumnll-rlin/COS &. De\lell)f)ment Agreementrrierra Del Sol Housing Corporallon
lJI)Cul~nt # 56361 \l2/MT A Y Page 3 of 27
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)cuments; and (b) Purch~er having timely executed this Agreement

3.3 Special Warranty ed with Restrictions and Covenants. Conveyance of the Property

shall be made by special arranty deed(s) and shall contain covenants and restrictions running

with the land to enforce the affordability covenants required under this Agreement. The

conveyance and deed(s) s all be subject to any existing easements, deed, or other restrictions,

reservations. rights-of-wa , dedkations and any other encumbrances, whether of record or
apparent in fact on the operty. Further, conveyance of this Property will be subject to a

restrictive covenant runni 9 with the land that Purchaser, its successors or assigns, will not in

violation of any applica le laws, discard, place, or store upon such land, any radioactive

materials or other hazard s wastes that would or might contaminate or otherwise damage the

groundwater supply or r sources of the City of El Paso. The deed to be utilized in the
conveyance transaction sh II be substantially in the form attached hereto to as Exhihit II A ".

3.4 AtTordability Cov ants. The special warranty deed(s) to Purchaser from the City shall

contain and be subject to ordability covenants and deed restrictions encumbering the Property

which will provide that fr m the date of recordation of the conveyance deed from Purchaser to
the subsequent Qualifyin Low-to Moderate-lncome Homebuyer(s) of the Property who shall
meet the criteria describe herein, the Property must remain the Qualifying Low to Moderate-

Income Homebuyer's principal residence for a ten (10) year period (the "atTordability period")
pursuant to 24 CFR 92.254(a)(4) (the "AtTordability Covenants"). For purposes of this

Agreement, "Qualifying Low-to Moderate-lncome Homebuyer" means a person satisfying the
requirements set forth in the deed restrictions contained in the City's deed who, as determined by
the City's Community and Human Development Department, is a HOME qualified low-to

moderate-income first-time homebuyer having a household income that falls at or below 80% of
the area median income (AMI), as established annually by the U.S. Department of Housing and

Urban Development. and has not owned any property as his/her principal residence within the

three years preceding the conveyance.

3.4.1 The Affordability Covenants shall stipulate that in the event that: (i) the immediate

subsequent purchaser of any Lot is not a Qualifying Low-to Moderate-Income Homebuyer; or

(ii) Purchaser fails to construct the improvements to the Property in accordance with the terms

and conditions specified herein, the City of El Paso, Texas shall be entitled to and be owed by

Purchaser an amount equal to $30,000.00 per affected Lot, being the HOME fund subsidy

recapture amount for each Lot. Further, the Affordability Covenants will stipulate that following
the subsequent conveyance ofa Lot to a Qualifying Low-to Moderate-Income Homebuyer, in the

event of a voluntary or involuntary sale or transfer of the Lot, or if the Lot ceases to be the

Qualifying Low-to Moderate-Income Homebuyer's principal residence during the affordability
period, the City of El Paso, Texas shall be entitled to and be owed by the Qualifying Low-to

Moderate-lncome Homebuyer or its successor-in-title, as the owner of record, an amount equal
to the $30,000.00 less any proportionate reduction at a rate of one-fifth ( 1/5th) each year after a

60-month occupancy period by the Qualifying Low-to Moderate-lncome Homebuyer, or the

applicable amount of shared net proceeds based on the formula contained in 24 CFR

§92.254(a)(5) (ii)(A)(3) as applicable, being the recapture of the HUD funds invested in the Lot
by the City to make the Lot affordable.

KOS& ~
/UTA~

'Illpment A ierra Del Sol Housing Corporation

Page 4 of 27
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~.2 Violation or breaQh of the Affordability Covenants shall give the City the right to

;titute any proceeding * law or in equity to recover any sum due to the City. If the City
;titutes an action to recpver any such sum, Purchaser or successor-in-title agrees to pay all

sts of collection, includi~g court costs and reasonable attorney's fees.

3.5 Surveys. Purchaser accepts responsibility for conducting its own archeological and

environmental surveys of 'he Property. Mitigation of any conditions on the Property, including

archeological sites or. without limitations, adverse environmental conditions, shall be at the
expense of the Purchaser Jwho shall take the Property subject to all existing conditions. The

Purchaser accepts respo~sibility for its determination of the nature and extent of any

archeological sites, or wit~out limitations, any adverse environmental conditions by its complete

inspection of the Property. i

3.6. Easements. Easenients for water and wastewater lines, if not located in public streets

shall be provided at no cosk to the City or its Public Service Board.

3.7. Groundwater. All ~round water, water rights, or rights to surface water shall be reserved
to the City and will be subject to all easements, restrictions, reservations, rights of way,

dedications and other encumbrances of record or apparent upon the property. The Purchaser

shall not have the right to dri II a well and produce therefrom any quantity of groundwater. The

quitclaim deed(s) issued to Purchaser shall expressly reflect this reservation; and all contracts for
sale and deeds or other cooveyance documents of any kind and given by Purchaser concerning

any portions of Property shall also expressly include this reservation and make clear no

subsurface interests of any kind are being conveyed.

4 Payment of Purchase Price. The consideration for each Lot purchased shall be the
lurchase price of the Property. plus any additional Closing Costs. and shall be paid in cash to the
'ity at Closing.

5. Conditions to Purchaser's Obligations. The obligations of Purchaser to consummate the

transaction contemplated herein are subject to the satisfaction of each of the following

conditions. any of which may be waived, in whole or in part, in writing by the Purchaser. at or

prior to Closing.

5.1 Title Insurance. Purchaser at its own expense will order a title commitment (the

"Commitment") from the Title Company accompanied by copies of all recorded documents

affecting the Property for the issuance of an Owner's Policy of Title Insurance with respect to the
Property. in an amount to be decided by the Purchaser ("Owner's Policy"). Purchaser, at its sole
cost and expense, may cause the Commitment to be updated before the scheduled Closing

hereunder. It shall be the sole responsibility of Purchaser to satisfy itself that title is acceptable.

Purchaser shall obtain and bear the costs of title insurance.

Title Objections. If after receipt of the original or an updated Commitment, Purchaser

'tennines that the condition of the title set forth in the Commitment is unacceptable to

D 111-
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Purchaser in its reasonabl~ business judgment and ofwhich has not previously been approved by

Purchaser (or deemed a~proved by Purchaser failing to timely make objection thereto).

Purchaser shall so notify tf,e City in writing specifying such objectionable matters on or before

five (5) days after the d.te Purchaser actually receives a copy of such original or updated

Commitment. together wi.' copies of the instruments referenced therein. Following receipt of
such notice from the Pulf:haser. the City may. but is not obligated to. undertake action to

eliminate or modify all u cceptable matters to the reasonable satisfaction of the Purchaser. If
(a) the City is unable or

~' nwilling to cure the title objection within ten (10) days following

Purchaser's written notice hereof or (b) the City gives written notice to Purchaser that it is not
willing or unable to cure Purchaser's title objection. Purchaser may. as Purchaser's sole and

exclusive remedies. either (a) terminate this Agreement within five (5) days after expiration of

such ten (10) day period pr receipt of the City's notice to Purchaser (as the case may be) (in

which case neither partyJ shall have any further obligations hereunder except as otherwise

provided herein), or (b) niaintain this Agreement in effect with the obligation to purchase the

Property subject to such <kfects not cured by the City. If Purchaser fails to notify the City of
such election within the ptescribed five (5) day period. the Purchaser shall be deemed to have

selected alternative (b) imtnediately above with the effect that Purchaser has waived its right to

terminate this Agreement. ;

7. Inspection Period. During the inspection period, which will begin upon the Effective

Date and terminate fourteqn (14) days thereafter ("Inspection Period"), Purchaser shall have the

right to physically inspe~, and to cause one or more engineers or other representatives of

Purchaser to physically irlspect, the Property. Purchaser shall make such inspections in good
faith and with due dilige"ce. All inspection fees, appraisal fees, engineering fees and other

expenses of any kind incurred by Purchaser relating to the inspection of the Property will be

solely Purchaser's expense; The City shall cooperate with Purchaser in all reasonable respects in

making such inspections. 'The City hereby reserves the right to have a representative present at
the time Purchaser conducts any inspection of the Property. Purchaser shall notify the City not

less than one (I) business day in advance of making any such inspection. In making any

inspection, Purchaser will treat and will cause any representative of Purchaser to treat, all
information obtained by Purchaser pursuant to the terms of this Agreement as strictly

confidential. PURCHASER AGREES TO INDEMNIFY, DEFEND, AND HOLD THE

CITY, ITS OFFICIALS, EMPLOYEES, AGENTS AND REPRESENTATIVES,

HARMI~ESS FROM ANY AND ALL INJURIES, LOSSES, LIENS, CLAIMS

.JUDGMENTS, LIABILITIES, COSTS, EXPENSES OR DAMAGES (INCLUDING
R..:ASONABLE A TTORNEY'S FEES AND COURT COSTS) SUST AINED BY OR
THRF:A TENED AGAINST THE CITY WHICH RESULT FROM OR ARISE OUT OF

ANY INSPECTIONS BY PURCHASER OR ITS AUTHORIZED REPRESENTATIVES

PURSUANT TO THIS PARAGRAPH. Notwithstanding any provision herein to the contrary,
the indemnity contained in the preceding sentence shall survive the termination of this
Agreement or the Closing. In the event Purchaser determines as a result of the foregoing that the

condition of the Property is deficient in any respect or for any other reason in Purchaser's sole
and absolute discretion, Purchaser may elect to terminate this Agreement by delivering written

notice thereof to the City prior to the expiration of the Inspection Period. Failure of Purchaser to

timely elect to terminate this Agreement shall be deemed a waiver by Purchaser of its right to do

'K/S, /COSilr.De
IMT~Y

'Jlment reemenlffierra Del Sol Housing Corporation
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so pursuant to this Article 1. Section 7,

8. Closing. Provided that Purchaser is not in default of this Agreement and all terms and

conditions of this Agree nt then due and performable have been fulfilled. the closing of the

Property conveyance of t s transaction ("Closing") shall take place at the El Paso office of the
Title Company selected the Purchaser on or before the later of thirty (30) days from the

Effective Date or thirty ( ) days after the execution of this Agreement by the City. subject to

delays due to the City's e rts to cure any title objection under this Article I.

9 Closing Procedurt$.

.bligations:

At the Closing, City and Purchaser shall have the following

a. City shall deliver to } UrChaSer a duly executed and acknowledged Special Warranty Deed
conveying the Property nd any related easements, free and clear of any and all liens,

encumbrances. conditions easements, assessments. and restrictions, except for (i) ad valorem
taxes for the year ofClosi.g, if any. which shall be prorated to the date of Closing, and assumed

by Purchaser upon closingj (ii) the standard printed exceptions contained in the usual form of the
Owner's Policy. and (iii)~ any other exceptions set forth in the Owner's Policy which the
Purchaser has approved plQ'suant to Article I. Section 6 above.

b. Purchaser shall pay the purchase price for the Property to City and deliver to the Title

Company such further inslruments as may be reasonably required by City or the Title Company
to consummate the purchase of the Property by Purchaser .

c. All recording fees ~rising from the recordation of documents necessary to show good title

to the Property in the Purcbaser shall be paid by the Purchaser .

d. Premiums and other charges for the issuance of the Owner's Policy of Title Insurance for
the Property shall be paid by the Purchaser.

e. Each party shall do: all other acts. or deliver any other instruments or documents required
or helpful to be done or delivered, in order to consummate this transaction.

Possession of the ptoperty will be transferred to the Purchaser upon closing

10. City's Obligation. The obligation of the City to perfonn its obligations herein and to sell

the Property to Purchaser pursuant to this Agreement is conditioned upon Purchaser having

perfonned all obligations to be perfonned by it under this Agreement in a timely manner and

Purchaser not being in default under any term, provision, agreement, covenant or condition
contained herein.

10. I Purchaser's financing. Prior to Closing and as a condition precedent to City's obligation

to Close. Purchaser shall deliver to the City evidence of financing from a bona fide third party

lender sufficient to provide Purchaser adequate funds to complete Purchaser's obligations

hereunder to acquire the Property. construct the HOME-Assisted Units and sell the HOME-

('HOI(I(K,Sllmmerlinl'COS& [)evelopmenl Agreemenlffierra Del Sol Housing Corporation
r)(1ClIII1C111 # 56361 v2JMT A y Pale 7 of 27
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Assisted Units to Qualifying Low-to Moderate-Income Homebuyers, in a form and substance

reasonably satisfactory to .'e City ."

II. Representations ot1City. The City hereby represents, to the extent allowed by law, to the

Purchaser. to the best of it~ knowledge, as follows:

11.1 Parties in Possess~()n. At the time of Closing, other than the Purchaser, there are no

parties in possession of any portion of the Property as lessees, tenants at sufferance, or otherwise.

11.2 Mechanic's Lien. 1) No action has been taken, suffered or permitted by or on behalf of
the City. the effect of w ich would be to establish or cause the inception or priority of any

mechanic's or material me 's lien, statutory, constitutional or otherwise, or other lien, charge or

encumbrance upon the Pr perty or any part thereof or interest therein; and (ii) no liens or lien
claims, choate or inchoatef arising from the City's actions or otherwise, exist or can exist for the

benefit of mechanics or t11aterialmen in regard to the Property; and (iii) except as expressly

disclosed in the document$ relating to this transaction, the City has not entered into any contracts

or agreements relating to ft,e use or ownership of the Property or by which any person or entity

agreed to provide labor. *rvices or materials in regard to the Property or the business of the

City.

11.3 Litigation. There is no pending or contemplated litigation before or by any court of law

penaining to the Propeny or which involve incidents occurring on the Propeny including, but

not limited to. claims ofdatnage to persons or Property.

11.4 Bills Paid. At Closing, there will be no unpaid bills or claims in connection with any

repair or operation of the "'operty as a result of the City's trusteeship.

11.5 Compliance Law. ;+.II laws, ordinances, rules and regulations of any Government or any

agency, body or subdivisibn thereof, bearing in the City's development of the Property, have
been complied with.

11.6 Taxes. While the C~ty held the Property, the Property was exempt from ad valorem taxes.

11.7 Pre-Closing Claims. City agrees that the Purchaser's acceptance of title to the Property

under the conveyance doc..ments should not create any liability on the Purchaser's part to third

parties that have claims of any kind against the City in connection with the Property. The City

hereby expressly disclaim~ any and all liability to third parties that have any claims against the
City or other jurisdictional~ing entities.

I J .8 Condition of Property Prior to Closing. Prior to Closing. the City shall not create or

permit to be created any easement or other condition affecting the Property without the prior

written consent of the Purd1aser.

12. "AS IS,

/\(;REEMENT

WHERE
BETWEEN

IS."

THE

THIS AGREEMENT IS AN
PARTIES. THE PURCHASE

ARMS-LENGTH

PRICE WAS

(.IIO/laIKISumlnerlin,'COS&; I)cvelopl11\:nl AgreemenlfTierra Del Sol Housing Corporation
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HARGAINED ON THE BASIS OF AN "AS IS, WHERE IS" TRANSACTION. THE
PURCHASER ACCEPTS THE AS IS, WHERE IS, AND WITH ALL FAULTS,
WITHOUT ANY REPRESENTATIONS OR WARRANTIES OF WHA TSOEVER KIND,
EXPRESS OR IMPLIED, WRiTfEN OR ORAL, IT BEING THE INTENTION OF
PURCHASER AND THE CITY TO EXPRESSLY NEGATE AND EXCLUDE ALL
REPRESENT A TIONS AND WARRANTIES OF ANY KIND, INCLUDING, BUT NOT
LIMITED TO THOSE REGARDING: (A) THE CONDITION OF THE PROPERTY; (B)
THE SUITABILITY OF THE PROPERTY FOR ANY AND ALL ACTIVITIES AND
USES WHICH PURCHASER MA Y CONDUCT THEREON; (C) THE COMPLIANCE
OF OR BY THE PROPERTY OR ITS OPERATION WITH ANY LAWS, RULES,
ORDINANCES OR REGULATIONS OF ANY APPLICABLE GOVERNMENTAL
AUTHORITY OR BODY; AND (D) THE HABITABILITY, MERCHANTABILITY,
MARKETABILITY, PROFITABILITY OR FITNESS FOR A PARTICULAR PURPOSE
OF THJ: PROPERTY.

PURCHASER ACKNOWLEDGES THAT IT HAS INDEPENDENTLY INSPECTED
AND INVESTI(;A TED ALL ASPECTS OF THE PROPERTY, THAT IT HAS MADE
AND ENTERED INTO THIS AGREEMENT AND WILL CLOSE ANY ACQUISITION
OF LOTS BASED UPON SUCH INSPECTION AND INVESTIGATION AND ITS OWN
EXAMINA TION OF THE CONDITION OF THE PROPERTY, AND THA T THE
PROPERTY IS SATISFACTORY FOR PURCHASER'S INTENDED USE THEREOF.
THE CITY IS HEREBY RELEASED FROM ALL RESPONSIBILITY REGARDING
THE VALUATION AND CONDITION OF THE PROEPRTY AND PURCHASER IS
PURCHASING THE I)ROPERTY ON AN " AS IS" AND "WHERE IS" BASIS.

PURCHASEI~ FURTHER ACKNOWLEDGES AND AGREES THAT, HAVING BEEN
GIVEN THE OPPORTUNITY TO INSPECT THE PROPERTY, PURCHASER IS
REL YING SOLEL YON ITS OWN INVESTIGA TION OF THE PROPERTY AND NOT
ON ANY INFORMA TION PROVIDED OR TO BE PROVIDED BY THE CITY.
PURCHASER FURTHER ACKNOWLEDGES AND AGREES THAT ANY
INFORMATION PROVIDED OR TO BE PROVIDED WITH RESPECT TO THE
PROPERTY W AS OBT AINED FROM A V ARIETY OF SOURCES AND THA T THE
CITY HAS NOT MADE ANY INDEPENDENT INVESTIGATION OR VERIFICA TION
OF SUCH INFORMA TION AND MAKES NO REPRESENT A TIONS AS TO THE
ACCURACY OR COMPLETENESS OF SUCH INFORMA TION. THE CITY IS NOT
LIABLE OR BOUND IN ANY MANNER BY ANY VERBAL OR WRITTEN
ST A TEMENTS, REPRESENT A TIONS OR INFORMATION PERT AINING TO THE
I>ROPERTY, OR THE OPERATION THEREOF, FURNISHED BY ANY BROKER,
AGENT, ATTORNEY. EMPLOYEE OR OTHER PERSON. IT IS UNDERSTOOD AND
AGREED THAT THE PURCHASE PRICE FOR THE PROPERTY REFLECTS THAT
ALL OF THE PROPERTY IS SOLD BY THE CITY AND PURCHASED BY THE
I>URCHASER SlJB.JECT TO THE FOREGOING.

ENVIRONMENTAL .

THE PURCHASER,

MATTERS. AFTER CLOSING, BETWEEN THE CITY
THE RISK OF LIABILITY OR EXPENSE FORAND

leI Sol "IC~&D
'MT~Y

rporatl
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ENVIRONMENT AL PROBLEMS, EVEN IF ARISING FROM EVENTS BEFORE
CLOSING, WILL BE THE SOLE RESPONSIBILITY OF THE PURCHASER,
REGARDLESS OF WHETHER THE ENVIRONMENTAL PROBLEMS WERE
KNOWN OR UNKNOWN A T CLOSING. ONCE CLOSING HAS OCCURRED, THE
PURCHASER SHALL INDEMNIFY, HOLD HARMLESS, AND RELEASE THE CITY
FROM LIABILITY FOR ANY LA TENT DEFECTS AND FROM ANY LIABILITY FOR
ENVIRONMENTAL PROBLEMS AFFECTING THE PROPERTY, INCLUDING
LIABILITY UNDER THE COMPREHENSIVE ENVIRONMENTAL RESPONSE,
COMPENSA TION, AND LIABILITY ACT (CERCLA), THE RESOURCE
CONSERV A TION AND RECOVERY ACT (RCRA), THE TEXAS SOLID W ASTE
DISPOSAL ACT, OR THE TEXAS W A TER CODE. THE PURCHASER SHALL
INDEMNIFY, HOLD HARMLESS AND RELEASE THE CITY FROM ANY LIABILITY
FOR ENVIRONMENTAL PROBLEMS AFFECTING THE PROPERTY ARISING AS
THE RESUL T OF THE CITY'S OWN NEGLIGENCE OR THE NEGLIGENCE OF THE
CITY'S REPRESENTATIVES. THE PURCHASER INDEMNIFIES, HOLDS
HARMLESS, AND RELEASES THE CITY FROM ANY LIABILITY FOR
ENVIRONMENT AL PROBLEMS AFFECTING THE PROPERTY ARISING AS THE
RESUL T OF THEORIES OF PRODUCTS LIABILITY AND STRICT LIABILITY, OR
UNDER NEW LA WS OR CHANGES TO EXISTING LA WS ENACTED AFTER THE
EFFECTIVE DA TE THA T WOULD OTHERWISE IMPOSE ON THE CITY IN THIS
T\'PE OF TRANSACTION NEW LIABILITIES FOR ENVIRONMENT AL PROBLEMS
AFFECTING THE PROPERTY.

IN PARTICULAR, THE PURCHASER ACKNOWLEDGES THAT THERE MA Y BE

ASBESTOS ON THE PROPERTY AND THA T IT MUST COMPL Y WITH ALL

APPLICABLE LAWS AND REGULATIONS IN ADDRESSING ANY ASBESTOS.

14. Purchaser Represe"tations and Warranties. Purchaser represents and warrants to the City

that: (a) there are no attachments, executions or assignments for the benefit of creditors,

generally. or voluntary or involuntary proceedings in bankruptcy or under any other debtor-relief
laws pending or threatened against Purchaser; and (b) Purchaser has full right. power and

authority to enter into this Agreement and, at the Closing. will have the right, power and

authority to consummate the transactions contemplated thereby and all required corporate.

partnership or other action necessary to authorize Purchaser to enter into and consummate the

transaction contemplated herein has been or upon the Closing, will have been taken. and the

joinder of no person or entity other than Purchaser will be necessary to execute and deliver such

documents and instruments at the Closing and to perform all the obligations of Purchaser

hereunder applicable thereto.

()efau It

15.1 Breach by City. In the event that the City shall fail to fully and timely perform any of its

obligations under this Agreement. or shall fail to consummate the sale of the Property for any

reason. except the Purcha~r's default, or the termination of this Agreement in accordance with
its terms. the City agrees to absorb the costs the City may have incurred in preparation for the

9/2J/20IClH1)1I();KISllmmerlinlCOS &:. IJevetopment Agreemenlffima Del Sol Housing C~lion
r)('i:u~nl " 5636lv2IMT"V Pale IOof27
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)rope'rty. In th~ event City fails to meet any obligation imposed on City pursuant to

and such failure to perform or cure shall continue for thirty (30) days following
: from Purthaser. then Purchaser may. as Purchaser's sole and exclusive remedy

greement iwhereupon Purchaser and City shall be released and relieved of and
all furthe~ obligations or liabilities under this Agreement except for those

lbilities which expressly survive such ternlination.

efT
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Inveyance. In tIle event the City is unable at Closing to convey title to all of the Lots

9 the Property in accordance with tenns. provisions and conditions of this Agreement,

may. at! its option and without penalty to it, elect by written notice delivered to the

Jrchase ohly those Lots which the City can convey as provided herein. In this event, the

Date shaU be extended for an additional 30 days to allow time to revise the Closing

~mprisin:

ity

15.3 No specific perfonnance. Purchaser specifically waives any right to specific

Jerfonnance of this Agrecinent, and agrees that it shall not claim or file any lis pendens against
:he Property. and any such claim of specific performance, if made, shall be deemed an act of bad
raith on the part of Purcha$er. entitling the City to recover any and all actual and special damages

.esulting from such causes as delay and lost profits.

4 Breach by Purchas:er. In the event that Purchaser shall fail to fully and timely perform
( of its obligations und~r this Agreement and such default shall continue for thirty (30) days

lowing notice thereof in writing from the City, then the City may: (i) enforce specific

formance of Purchaser's obligations hereunder, or (ii) pursue other remedies available to the

y at law or in equit,

ARTICLE ~
fENANTS AND POST -CON\I
~QUIREMENTS: CONSTRUC

II

)[ LICO\ ~y ANCE PROJEC

ION AND RE-SA

DEV10' )PMEN'

I. Construction of Affordable Single Family Housing. Purchaser warrants, represents, and

agrees to construct thirty (30) new detached, single family dwelling units ("HOME-Assisted

Unit(s)") for subsequent conveyance to Qualifying Low-to Moderate-lncome Homebuyers
within twenty-fout (24) m()nths from the date of the Closing, in accordance with the terms and

conditions of this Agreement and all applicable local, state, and federal laws and regulations (the

"Project"). Purchaser expressly acknowledges that it will be the Purchaser's obligation to

procure private funding for completion of the development and construction of the Project.
"HOME-Assisted Unit" refers to a detached, single family home and improvements to be
constructed on each Lot. The HOME-Assisted Unit shall be the primary structure on the Lot.
As the context may require, the term "HOME-Assisted Unit" includes the Lot upon which it is

PI ject Budge
epresents 1

1. Purchaser's Project Budget. attached hereto as F.xhihit "R" (the

he Purchaser's private financing and financial contributions. whict

upon prior approval of the Director of the Community and

'Project
may be

Human

H,
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Development Department ("Director"), provided however, the revised Project Budget containing
the construction costs for the Project shall not exceed $3,630,000.00. For purposes of this

Agreement "Construction Costs" means the costs incurred by Purchaser to construct a HOME-
Assisted Unit based on the home model(s) submitted by Purchaser and approved by the City as
part of this Agreement. Construction costs include Lot development costs, e.g., site survey, site

work, applicable r~gulator)' fees; Purchaser's hard costs; construction financing; Purchaser's soft
costs: property taxes whil~ Lots are in Purchaser's inventory; and homeowner's warranty and

warranty provision. The estimated Construction Costs for each Model are set forth on the

Project Bud~et.

Construction Specifications

3.1 Each HOME-Assi-1fed Unit shall comply with the General Construction Specifications set

forth in Section S of City~ RFP in the Solicitation Documents and the Model Home Plans and
Specifications set forth in ~xhihit f'C:" attached hereto, all ofwhich are incorporated by reference

herein. Purchaserreprese..ts and warrants to the City that each HOME-Assisted Unit will be (i)

constructed by Purchaser m accordance with the General Construction Specifications, the Model

Home Plans and Specifications, and this Agreement, in a good and workmanlike manner and in

accordance with &II applicable laws, rules, regulations imposed by any local, state, or federal

agency or instrumentality thereof having jurisdiction over the City or the Purchaser, the

Property. or any portion to hereof (the "Governmental Authority"). and (ii) free from defects in
labor or materials for a period of twelve (12) months following the completion thereof. Prior to

expiration of the warranty period. the City shall have the right, at its cost, through a licensed

home inspector or other agent designated by the City, to inspect the HOME-Assisted Unit for

defects. The Purchaser shall promptly correct any such defects. Additionally, as part of the sale

of a HOME-Assisted Unit to a Qualifying Low-to Moderate-Income Homebuyer. such

Qualifying Low- to Moderate-Income Homebuyer shall be provided with a limited homeowner

warranty in form and substances in accordance with standard home building practices for

comparable properties. as I!equired by the Texas Residential Construction Commission.

3.2 The Purchbser will comply and will cause its contractors and subcontractors to comply
with all provisions contail1ed in the Supplemental Contract Conditions. Section F of City's RFP

in the Solicitation Documents in the construction of the HOME-Assisted Units; said

Supplemental Contract Conditions being expressly incorporated herein by reference.

~"3 The Purchaser wilt comply and will cause its contractors and subcontractors to comply
Nith all provisions contai~d in Sections J-Q of City's RFP in the Solicitation Documents in the

~onstruction of the HOM8-Assisted Units; said Sections being expressly incorporated herein by
"eference.

.4 Purchaser will utilIze a self-help component in the construction of the HOME-Assisted

Jnits in conjunction with ~ualified homebuyer participation. "Self-help," also known as Sweat-

:quity labor, is defined at equity in property eamed by virtue of carrying out manual work to

ssist in the construction. Purchaser will manage and assure that the selected construction
ontractor has the capacity to implement the self-help construction component. The value of the

A! nenI/Tiem Del Sol Hi!'('1
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self-help component will be up to $3,000.00 and include painting and other non-skilled

construction work on tt:we prospective Qualifying Low-to Moderate-Income Homebuyer's
HOME-Assisted Unit.

3.5 The City shall be q~titled to inspect the Lot(s) at any time (including, without limitation,

during the twelve ( 12) mo~th warranty period described in Article I, Section 3.1 above) and will

receive from Purthaser, during construction, bi-weekly (or as otherwise requested by City)

updates and certifications :on the progress of construction of the HOME-Assisted Units in fonn

and substance reasonably ~tisfactory to the City. If the City believes that any completed work

is defective or .is not in ~onforrnity with the terms of this Agreement, General Construction

Specifications, or the Mod~1 Home Plans and Specifications, which determination shall be made
in City's reasonable businW:ss judgment, then Purchaser shall cause such work to be uncovered

and any defective nor ~bn-conforming work shall be rectified promptly by Purchaser at

Purchaser's sole cost. City's inspection of the work, failure to inspect or failure to object to any

defective or non-conforming work shall not be deemed an approval of same or impose any
liability upon the City with respect thereto.

3.6 Prior to commenc,ment of construction, Purchaser shall obtain all necessary permits,

licenses, and special privileges that may be required by the Governmental Authority prior to

conducting the constructK>n work on the Property subject to this Agreement. In the event

Purchaser must pay any fees for obtaining any of the above items, Purchaser agrees to pay such
to the City. Purchaser silall also comply with any County, State or Federal requirements that

apply to its construction activities. Purchaser agrees to provide the City's Community and

Human Development Department with sufficient documentation to satisfy all federal HOME

regulatory requirements.

3.7 Upon request, Purchaser shall have available plans for a HOME-Assisted Unit that will

accommodate indilviduals with mobility and/or sensory disabilities. Such plan shall be designed

based on current Texas Accessibility Standards. All homeownership housing that is newly
constructed or rehabilitated must meet the requirements of 24 CFR Part 8, the implementing

regulations for the Rehabilitation Act of 1972, 29 U.S. 794. Further all affected HOME-Assisted

Units must be built to conform to the design and constructions requirements of the Fair Housing

Act. For newly constructed single-family housing developed with federal funds. the housing

must be made accessible upon the request of the prospective homebuyer if the nature of the

prospective occupant's disability so requires. Should a prospective homebuyer request a

modification to make a unit accessible, Purchaser must work with the homebuyer to provide the

specific features that meet the need(s) of the prospective homebuyer or occupant. If the design

features that are needed for the homebuyer are design features that are covered in Uniform

Federal Accessibility Standards (UF AS), those features must comply with the UF AS standard.

Purchaser shall be permitted to depart from the standard in order to have the

homebuyer/occupant's needs met.

3.8 Purchaser will cauSe all construction sites on Lots or elsewhere {including streets) to be

kept clean of trash and/or debris. If Purchaser fails to keep such areas clean of trash and/or

debris. then the City shall be entitled to remove such trash and/or debris and receive

1&. Dl
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reimbursement from Purchaser on demand of City's actual cost thereof.

3.9 If any on-site sid~alk(s) is/are required to be constructed on a Lot by any applicable

plat. ordinance. restriction! or other requirements, Purchaser, at its sole cost and expense, agrees
to construct, repait or rec~struct such sidewalk(s) prior to the completion of construction of any

HOME-Assisted lJnit on Ihe Lot so affected. It is also expressly agreed and understood that
Purchaser shall bei require~ to construct and install, at Purchaser's sole cost and expense on Lots

owned by Purcha*r. all f~nt yard sidewalks and both the front yard sidewalk and the side yard

sidewalk on all Lots constjtuting corner lots.

4. Project Schedule. ~ urchaser shall maintain the Project Schedule attached as Exhihit "0"

tor carr}ing out t~e requi d tasks to complete the project, which may be updated and revised

upon prior approval of the birector.

5. Lot Maint~nance. iAfter Closing and prior to the sale of the HOME-Assisted Unit to a

Qualifying Low-tq Mode~te-Income Homebuyer, Purchaser shall mow and maintain each of the
Lots from the Clo~ing Dat~ in a neat and orderly manner and keep such Lots free of all trash and
debris. If Purchaser fail, to mow and maintain each Lot after the Closing Date after such

mowing and maintenance is requested by the City, then City may at its option, have the Lot(s)

mowed and maintained and Purchaser shall reimburse City for the cost of such mowing and

maintenance upon demand by the City .

6 Security ~urchasdk is responsible for providing security to its Lot(s).

7. Property Insurance. Purchaser shall comply with the insurance requirements set forth in
Fxhihit "F-" attached hereto and incorporated by reference herein for all purposes.

8. Purchaser's Contracts. Upon written request by the City, Purchaser shall furnish to the

City true and correct copies of all agreements and contracts with other parties to furnish labor,

materials or services with respect to the Lots and/or HOME-Assisted Units.

9. Solicitation of Eligible Homebuyers. Purchaser will recruit prospective homebuyers to

solicit Qualifying! Low-to Moderate-Income Homebuyers for subsequent purchase of the

HOME-Assisted Units. P~rchaser's recruitment activities will include marketing. identification,

interviewing of prospective eligible homebuyers, and determination of income eligibility to

assure prospectiv~ eligit)le homebuyers' housing cost ratios do not exceed 35% of the

homebuyer's gross monthl~ income, including PITI (loan principal, interest, property taxes, and

insurance).

9.1 Purchaser will be responsible for ensuring that each prospective homebuyer is income-

qualified and that the income data collected is in compliance with the HUD income definition

contained in 24 CFR Part 5. The gross annual household income of the prospective homebuyer

must be at or bel9w 80% of the Area Median Income for the City of El Paso, as published by

HUD on an annual] basis. Other prospective homebuyers may be considered if other secondary

financing is beingi utilized (e.g., Section 8 Homeownership, IDA's, Home Program for People

CHO! I OIKISllmmerlin/COS & Development Agr~memrrierra Del Sol Housing Corporation

Dt'Cui~nt # 5636lv2/MTAv page 14 of27
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with Disabilities) las long as the housing cost ratio does not exceed 35% of the prospective

homebuyer's monthly gross household income.

Purchaser will prqvide or cause to be provided to each Qualifying Low-to Moderate-
Homebuyer. the iminimum required hours of homebuyer education and counseling

J a HUD-approved ~omebuyer Education and Counseling provider.
Income

through

9.3 Purchaser ,will assist prospective Qualifying Low-to Moderate-Income Homebuyers in

obtaining construqtion ancll/or permanent mortgage financing. Specifically, Purchaser warrants
and represents t~at it Will partner with the Affordable Housing Credit Union Services

Organization (AHCUSO) or other comparable lending institution to underwrite mortgages

guaranteed by Fa.'nie M#e. Purchaser will refer prospective Qualifying Low-to Moderate-
Income Homebu-"ers whb have completed homebuyer education and counseling and are

mortgage ready to! AHCU$O or other lending institution approved of by the Director. Purchaser
will assist Qualifying Low-to Moderate-Income Homebuyers in taking advantage of available

purchasing financing assi~ance from the City under its separate First- Time Homebuyer Program
( up to $10.000.00 per eligjble homebuyer).

9.4 Purchaser will ensure that the Qualifying Low-to Moderate-lncome Homebuyers meet

the underwriting criteria (i.e., creditworthiness, debt to income ratios, employment) of the

primary lender an<iJ require a standard mortgage at a fixed interest rate (i.e., not an adjustable rate

mortgage or A RM') that does not exceed 2.1% of the current market rate. The housing cost ratios

shall be no more than 35% of the Qualifying Low-to Moderate-Income Homebuyer's gross

monthly household income, including PITI (loan principal, interest, property taxes and
insurance). The primary 1enders must agree, in writing, to comply with the City's minimum

lender qualificaticl>ns contained in the Department's Housing Division Program Handbook

Chapter 6. pages 6-17, incorporated by reference herein.

to Re-Sale to Qualifying Low-to Moderate-Income Homebuyers.

10.1 Purchaser represents, warrants, covenants and agrees that the HOME-Assisted Unit(s)

constructed on the Property shall be sold in fee simple title and only to Qualifying Low-to

Moderate-lncome Homebuyers for initial occupancy and for the purpose of occupying the
HOME-Assisted Unit as his or her principal residence.

10.2 Purchaser agrees to verify all income, assets, household characteristics, and any other

circumstances that affect income eligibility in accordance with 24 CFR Part 5, the City's selected
method of income eligibility detennination and will be responsible for ensuring that the

household income; for the subsequent purchaser falls at or below 80% of AMI, as established by
HUD guidelines, attached hereto as Fxhihit "F", and that the income data can be independently

verified through spurce documentation, which identifies income sources as defined in Title 24
C.F .R. §92.203(b)(2). Putchaser agrees to submit to the City a copy of the income verification
date at least fifteen ( 15) working days in advance of the proposed closing date of the sale of the

HOME-Assisted Unit to the Qualifying Low-to Moderate-Income Homebuyer. Further,

Purchaser shall assist the City in acquiring prospective Qualifying Low-to Moderate-lncome

a:.D nenlrri, )ei~..Agi in& Corpc
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Homebuyer's consent and: release authorization for purposes of detern1ining or auditing income
eligibility or for verifying related inforn1ation from depository or private source of income. or

any Federal. State. or I~al agency ("source documentation"). Purchaser agrees that upon
completion and sale of ea<tih HOME-Assisted Unit. as described herein. Purchaser will furnish to
City data on the demographic characteristics of the Qualifying Low-to Moderate-Income

Homebuyer. Such data must be ofa quality acceptable to the City.

10.3 Purchaser' will al~ be responsible for ensuring that the subsequent purchaser has not

been the owner of record of any property as his/her principal residence within the three years

preceding the conveyance;

10.4 All HOME-Assist<tA:i Units shall be sold subject to the affordability covenants and deed

restrictions contained in the City's Special Warranty Deed of the Property to be enforced at the
time of the subsequent put'chase ~Iosing for each of the HOME-Assisted Units to the Qualifying
Low-to Moderate1Income:Homebuyer(s). Purchaser agrees to execute a written agreement or

addendum to the contract for sale (with survival provision) with each Qualifying Low-to
Moderate-lncome i Homeb~yer, which must meet the requirements of 24 CFR §92.504(c)(5) and
to which the r:it~lmu~t he, a ~ignatn~. The written agreement or addendum shall stipulate the

ten ( 10) year affordability period property covenant and the principal residency requirement, in a

torm substantively similar to the following:

II AFFORDABILITY CLAUSE.

(a) Bu~er acknowledges, understands, and agrees that this Property is being
sold subject to affJrdability covenants contained in that certain Special Warranty

Deed date4 II' 2010, recorded as Clerk's File No. , El Paso

County Pr~perty ~ords, El Paso County, Texas granted by the City of El Paso,
Texas to tIERRAI! DEL SOL HOUSING CORPORATION. The atfordability

covenants require that the immediate subsequent purchaser (Buyer) maintain the
property as his or her principal residence for a ten (10) year period (the

"affordability period") following initial occupancy by the Buyer. Provided that
the Property remains the principal residence of the Buyer, the HUD recapture

amount will be proportionately reduced following a 60-month period after

conveyance. at a rate of one-fifth (1/5th) each year starting at the 61st month.
Buyer agrees that in the event of a voluntary or involuntary sale or transfer of the

property or if the property ceases to be the Buyer's principal residence during the

affordability period. the City of El Paso, Texas shall be entitled to and be owed by
Buyer. as the owner of record, a recapture amount equal to $30,000.00 less any

proportionate reduction after 60-month occupancy by the Buyer, or the applicable
amount of shared net proceeds based on the fonnula contained in Title 24 of the

Code of Federal Regulations (CFR), Part 92, Section 254(a)(5)(ii)(A)(3) as

applicable. being the recapture of the HUD funds invested in the Property by the
City to make the Property affordable to Buyer. Net Proceeds are the sales price

minus loan repayment and closing costs. In the event the Net Proceeds are not

sufficient to repay the City all of the HOME fund subsidy to be recaptured, the
Buyer will share Net Proceeds of the sale with the City on a proportionate basis as

{ 'III>: I t):KISlImmerlinlCO!\ & Oc\'elt'p~nl Agreemenlffierra Del Sol Housing Corporation
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t forth ~n 24 GFR §92.254(a)(5)(ii)(A)(3). If there are no Net Proceeds.

payment !of the ~OME fund subsidy as recaptured funds is not required.

(b) Buyer agre~s that violation or breach of the affordability covenants shall
give the CIty the ~jght to institute any proceeding at law or in equity to recover
any sum d1!1e to the City. If the City institutes an action to recover any such sum,

Buyer agr~es to PJrY all costs of collection, including court costs and reasonable

attorney's fees. 13uyer agrees to assist and cooperate with the City's effort to
annually .ponitor I compliance with the affordability period requirement, to

include: cpmpletiqn and return of any annual certification form to verify

continued occupa~cy of the property as his/her principal residence and

submission of any requested residency documentation, such as utility bills, tax

statements~ or othet billing statements.

(c) The obliga,ions, duties, covenants, commitments, responsibilities, and
promises of Buyer and the rights and interest of the City stated herein will survive
the conveyance orthe Property described herein and the issuance of the deed to
such Propel1y calle!d for herein. "

10.4.1 The City: shall monitor the homebuyer's compliance for the affordability period

applicable to each HOME.;Assisted Unit.

0.5 The maxij11um ~rchase price of each HOME-Assisted Unit shall not exceed
; 121.000.00. whidh is 95% of the median purchase price for the area as defined by the Single

:amily Mortgage ~imits Utlder Section 203(b) of the National Housing Act (12.U.S.C. 1709(b))
Ir the HOME 22!I(d)(3) limits for the City of El Paso as determined by HUD established

~uidelines.

10.6 All closing docu~nts (including, without limitation, all HUD-I settlement or closing

statements) to be ~xecuted and delivered in connection with the sale by Purchaser of a HOME-

Assisted Unit to a: QualifYing Low-to Moderate-Income Homebuyer shall be subject to review

and approval by the City .0 ensure conformity by the City of the terms and conditions of this

Agreement. Any qonveyance ofa HOME-Assisted Unit by a subsequent purchaser without such,
approval by the City sh~11 be null and void and of no force or effect. Approval of such
documents by the City sh~11 not constitute (or be deemed to constitute) matter set forth therein,
and the City shall have no liability to Purchaser or owners as a result of such approval.

10. 7 I f Purchasttr is a certified Community Housing Development Organization (CHDO) All

net sales proceeds :(i,e" proceeds other than the HOME funds invested in the individual HOME-

Assisted Unit) frorln the sale of the homes in the project will be considered CHDO proceeds that

may be retained by the Purchaser and must be used in conformance with 24 CFR §92,300(a)(2),
for other housing ~ctivities to benefit low-income families,

tt -lousing CO'1X
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~ousing Programs Divis~on prior to closing on the HOME-Assisted Unit. Purchaser will

:trongly encourage QualIfying Low-to Moderate-lncome Homebuyers to complete a POst-
:ounseling session after purchasing their HOME-Assisted Unit(s) and will provide information
lnd location of HUJD-apprpved housing counseling or other agencies that provide this assistance.

II. Release and Indemnity. PURCHASER AGREES TO AND SHALL RELEASE CITY,
ITS AGENTS, OFFICIALS, EMPLOYEES, OFFICERS AND LEGAL
I~EPRESENTATIVES (COLLECTIVELY THE "CITY PARTIES") FROM ALL
LIABILITY FOR INJURY, DEATH, DAMAGE, OR LOSS TO PERSONS OR
I~R()PERTY SUST AINED IN CONNECTION WITH OR INCIDENTAL TO
I~ERFORMANCE UNDER THIS AGREEMENT OR IN CONNECTION WITH THE
DEVELOPMENT OF THE LOTS, SALE OF THE RESIDENCE OR OTHERWISE,
E\'EN IF THE INJURY, DEATH, DAMAGE, OR LOSS IS CAUSED BY THE CITY
I~ARTIES' SOLE OR CONCURRENT NEGLIGENCE AND/OR THE SELLER
I~ARTIES' STRICT PRODUCTS LIABILITY OR STRICT STATUTORY LIABILITY.

PURCHASER AGREES TO AND SHALL INDEMNIFY, HOLD HARMLESS, AND
DEFEND THE CITY P ARTIES FOR ALL CLAIMS, SUITS, DEMANDS, CAUSES OF
ACTION, LIABILITIES, FINES, AND EXPENSES FOR INJURY, DEA TH, DAMAGE,
OR LOSS TO PERSONS OR PROPERTY SUST AINED IN CONNECTION WITH OR
INCIDENTAL TO PERFORMANCE UNDER THIS AGREEMENT INCLUDING
WITHOUT LIMIT A TION, THOSE CAUSED BY PURCHASER'S AND/OR ITS

1-\GENTS', EMPLOYEES', OFFICERS', DIRECTORS', CONTRACTORS', OR
SlJBCONTRACTORS' (COLLECTIVELY THE "INDEMNITOR") ACTUAL OR
ALLEGED NEGLIGENCE OR INTENTIONAL ACTS OR ALLEGED CONCURRENT
NEGLIGENCE OR ANY OMISSION TO ACT, ANY BREACH OF CONTRACT, OR
ANY ACTIONS OF THE INDEMNITOR OUTSIDE THE SCOPE OF THIS
AGREEMENT ALL WITHOUT, HOWEVER, W AIVING ANY GOVERNMENT AL
IMMUNITY AVAILABLE TO THE CITY PARTIES UNDER TEXAS LAW. THIS
INDEMNITY SHALL COVER A TTORNEY'S FEES, COURT COSTS, WITNESS
..:XPENSES, AND ALL OTHER RELA TED COSTS, INCLUDING A WARDS AND
SETTLEMENTS AND ANY INTEREST THEREON.

ARTICLE Ill.
I\DDITIONAL ~oVENIANTS AND POST -CONVEY ANCE PROJECT DEVELOPME

REQUIREMENTS: FEDERAL REGULATORY REQUIREMENTS

Purchaser agrees to comply fully with all requirements of 24 (
Icome Targeting: : Homeownership.

'R §92.217 regarding

2. Purchaser ~ereby further agrees that the Project will comply with Subpart F -Project

Requirements of Part 92 of Title 24 of the Code of Federal Regulations, HOME Investment

Partnerships ProgJtam. P~rchaser further agrees to comply with 24 CFR §92.250 regarding
Maximum Per Unit Subsidy; 24 CFR §92.251 regarding Property Standards; 24 CFR Part 35,

subparts A, B. J. K. M. and R. regarding lead-based paint restrictions and requirements; 24 CFR

Del Sol ..
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§92.254 regarding I Qualification as Affordable Housing: Homeownership.

3. Records. In order to assure compliance with the Requirements of the HOME Program

(as defined Title 24 of the Code of Federal Regulations, Pan 92, Subpans E and F), Purchaser
agrees to submit t"e following documentation to City for review and approval:I

Records regarding Income Targeting required by 24 CFR §92.217.a.

b.

24(

Records th~t demohstrate that each HOME-Assisted Unit meets the property standards in

'R §92.251. i

c. Records that de~nstrate compliance with the requirements of 24 CFR §92.254 for

affordable housing: homeownership. including income qualifications of the homebuyer and the
initial purchase pl1ice. TtWe records shall be submitted to the City at least fifteen (15) working

days in advance of the proposed closing date for each of the single-family HOME-Assisted Units
for inspection and lapprov31 by the City prior to closing.

d. If applicalj)le. a oopy of Purchaser's procedures for marketing the availability of

accessible units tq eligible persons such that reasonable, nondiscriminatory steps are taken in

making the accesSible un1ts that become available are offered to persons who require the

accessibility features.

4. Affirmative Marketing. Purchaser agrees that it will not discriminate against any class of

individuals proteqted against discrimination under federal law in soliciting and accepting

applicant for the n~wly constructed structure. Purchaser further agrees to participate with City in
making all good t~ith efforts necessary to attract as applicant any and all classes of individuals

protecled against ~ iSCrimination under federal law as required by the City. pursuant to 24 CFR

~92.351 (Affirma ive Ma~keting Policy and Procedures). For the duration of this Agreement,

Purchaser agrees t comply with all requirements of the City's Affirmative Marketing Policy and
Procedures. attach d hereto as Exhibit "C.". The City reserves the right to amend said attachment

and to notify the Purchaser of the changes. without written amendment to this Agreement.

Further. the City ~serves the right to review on an annual basis the records that document the

Purchaser's affirm,tive marketing actions. Purchaser agrees to take corrective actions when the

affirmative marketing requirements are not met. in accordance with 24 CFR §92.351 (a)(2)(v).I

5. Disclosure lof Lobbying Activities. Purchaser further agrees to comply with subpart H -

"Other Federal Rdquirements" of 24 CFR Part 92, as applicable, the federal requirements set
forth in 24 CFR ~art 5. subpart A, and the federal regulations at 24 CFR Part 87, related to

lobbying. Purcha~er hereby agrees to sign the Certification, attached hereto and made a part of
this Agreement as AddehdlJm A, and if necessary, the Disclosure Lobbying Activities,

referenced therei~ and return said signed Certification and, if necessary. the completed

Disclosure of Lot)bying Activities, to the City. Purchaser shall require the language of the
Certification and d,sclosure be included in all construction contracts and subcontracts and that all

contractor(s) and sltbcontractor(s) shall certify and disclose accordingly.
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6. Fair Housirg. Purchaser agrees to comply with the Federal Fair Housing Act (Title VIII

of the Civil Right* Act 0( 1968, as amended and implementing regulations at Title 24 CFR Part

100), including ppplicable design and construction standards and other Federal Rules,
regulations and p~licies applicable to the perfomlance of this Agreement. Further, Purchaser
agrees to assist in the City's compliance with the requirements of 24 CFR §92.202 Site and

Neighborhood Stardards.

7. Discrimin~tion Prohibited. No person in the United States shall. on the grounds of race,

creed, color. natidnal origin. (including immigration status where an alien holds proper work

authorization), religion. sex. age. or disability be excluded from participation in. be denied the
benefits of. or be ~therwise subjected to segregation or discrimination in any way, shape or formI
in employment ot under projects or activities funded in whole or in part with funds made

available to the p~'rchaser pursuant to this Agreement. as set forth in Title VI of the Civil Rights
Act of 1964 (42 .S.C. Section 2000d) and implementing regulations at Title 24 CFR Part I ;

Age Discriminati n Act of 1975 (42 U.S.C. Sections 6101-07) and implementing regulations at
Title 24 CFR Part1146; S~tion 504 of the Rehabilitation Act of 1973 (29 U .S.C. Section 794)

and implementind regula~ions at Title 24 CFR Part 8; and Title I of the Americans with

Disabilities Act of 1990 (ADA) and implementing regulations at Title 28 CFR Part 35.

8. Equal Opportunity Employer. Purchaser hereby agrees that in all solicitations for

employment appli~ations, Purchaser shall hold itself out as an equal opportunity employer.

Furthermore, Purc~aser shall comply with all the equal opportunity requirements in Title 24 CFR
Section 5.105, t~ requirements of Executive Order 11246 (Equal Opportunity) and the

implementing reg~lations at Title 41 CFR Part 60, and the requirements of Executive Orders
11063 and 12259 ~Equal Opportunity in Housing) and the implementing regulations at Title 24
CFR Part 107. Plirchasef! shall fully comply with all federal and state laws, regulations, and

executive orders ! garding equal employment and shall further comply with Davis-Bacon Act
(40 U.S.C. §276a- 76a-5) compensation requirements, ifapplicable, to Purchaser, pursuant to 24
CFR §92.354. Pu chaser's project, regardless of the number of HOME-Assisted Units or HOME

funding amount. i~ subject to the overtime provisions, as applicable, of the Contract Work Hours
and Safety Standands Act (40 U.S. §327-332), the requirements of the Copeland (Anti-Kickback)

Act (40 U.S.C. 276c), and, Fair Labor Standards Act of 1938, as amended (29 U.S. 20 et. seq.).

Further. Purchaser'agrees to comply with the following project requirements:

a. Every contract {including subcontracts) for the construction of the HOME-Assisted Units

must contain a pro ision ~uiring the payment of not less than the prevailing wages for El Paso

County, as pre-de ermine4 by the Secretary of Labor pursuant to the Davis Bacon Act, to all

laborers and mech nics employed in the development ofany part of the housing. Purchaser shall

stipulate in all con truction contracts with its general contractor(s) engaged in furtherance of the

execution of this greemeht that said general contractor{s) pay and cause its subcontractor{s) to
pay not less than ~he prevailing wage rate for its workers and shall comply with all 24 CFR

§92.354 requirem~nts. Purchaser's contractors and subcontractors shall submit required payroll
certification docul11entation to the City for inspection, review and certification prior to making

any disbursement for the ~nstruction work. Purchaser is expressly prohibited from arranging

multiple construction contracts within a single project for the purpose of avoiding the wage
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b. It is agree ~ that the work to be perfonned under this Agreement is subject to employment
and contracting re uirements of Section 3 of the Housing and Urban Development Act of 1968,
as amended, 12 .S.C. 170 1 u and the regulations issued pursuant thereto by the Secretary of

Housing and Urb~n Development set forth in 24 CFR Part 135 and all applicable rules and

orders of the Department issued thereunder. Section 3 requires that, to the greatest extent

feasible. and consistent with existing federal, state and local laws and regulations, opportunities
tor training and employment. contracting and other economic opportunities generated by the

expenditure of th,s assistance be given to low and very low-income persons and to business

concerns that pro,!ide economic opportunities for these persons. The requirements of Section 3

apply to contract~rs and subcontractors performing work on Section 3 covered projects for
wh ich the amoun~ of ~ssistance exceeds $200,000; and the contract. or sub~~ntra.ct exceeds

$100.000. Everyl Section 3 covered contract and subcontract must Include Section 3-Area
Business and Woli<force Agreement" attached and incorporated herein as Exhibit .'H", and also

I

comply with all t ~nns and conditions of the" Affirmative Action" documents (Section L, City's
RFP in the Solici ation IJocuments). When applicable, the documents will be completed and

submitted to the' ity prior to commencement of any construction. Purchaser will include or
cause to be includtd in every contract or subcontract in connection with the project the Section 3

clause and will. at Ithe direction of the City. take appropriate action pursuant to the contract upon
a finding that the 9ontractor or subcontractor is in violation of regulations issued by the Secretary

of Housing and Uriban Development, 24 CFR Part 135.

9. Recordkeefing Requirements. With respect to HOME-Assisted Units, Purchaser shall

maintain such reqords and accounts, including program records; financial records; program

administrative re~ords; equal opportunity and fair housing records; affirmative marketing

records; records djmonstrating compliance with the income determination and requirements of
24 CFR §92.203 t; record: keeping requirements of 24 CFR §92.508; records demonstrating
compliance with t e applicable uniform administrative requirements of24 CFR §92.505; records

demonstrating c pliance with the labor requirements of 24 CFR §92.354; records

demonstrating co pliance with the lead-based paint requirements of 24 CFR §92.355; records

supporting exceptions to the conflict of interest prohibition pursuant to 24 CFR §92.356;
debarment and su$pension certifications required by 24 CFR Parts 94 and 91; and any other

records as are dee~ed nec~ssary by the City to assure a proper accounting and monitoring of the

HOME-Assisted Units.

, 0. Document Icorrection. Purchaser agrees to cooperate with the City in re-signing any

documents related I to this Agreement to correct errors or omissions, if any, in any form or legal

document requiredl by the City or HUD.

II. Record Inspection. Upon reasonable request, City shall have the right at all times to

inspect Purchaser'~ business premises, and its books and records relating to employment.
Purchaser agrees that it wil1 make its premises and records available for such inspection by City.

Purchaser further ~grees that City, HUD, the Comptroller General of the United States, or any of
their duly authorized representatives, shall have the right of access to any pertinent books,

nellllTiem 04 Dl Hoosing C~
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documents. pape~s. or other records of Purchaser for the purpose of making an audit,

examination. exce~ts. and transcriptions.

12. Conflict of Interest. No member, officer, or employee of City, or its designees or agents,
no member of the Igoverning body ofCity and no other public official of City who exercises any

functions or respdnsibilities, or who has been in a position to participate in a decision-making

process or gains ,nside information with regard to the activities governed by this Agreement

during his tenure 6r for one (I) year thereafter, shall have any interest, direct or indirect, in any

contract or subcontract. or the proceeds thereof, for work to be performed in connection with the

HOME Program ~nder this Agreement. Purchaser further agrees to comply with all provisions

contained in 24 CfR §92.356 "Conflict of Interest". Unless expressly permitted by the City in

writing. no devel~per, officer, employee, agent or consultant of the Purchaser, may occupy a

HOME-Assisted Unit in the Property.

13. Debarmen~ and Suspension. Purchaser certifies that it is not debarred or suspended, or

otherwise excluddd from or ineligible for participation in Federal assistance programs under
Executive Order 12549. Purchaser shall establish procedures to ensure that it does not make any

award to any cortractors at any tier in violation of the non-procurement debarment and

suspension standard. Purchaser will verify and document that none of its contractors are
debarred, suspend~d or otherwise excluded from participation through the effective use of the
List of Parties E*cluded from Federal Procurement or Non-procurement programs ("List").

Purchaser may request assistance from the City to access the List and document results in
accordance with the procedures outlined in Section 0, City's RFP in the Solicitation Documents.

14. No exemp.ions. Purchaser and City agree that the anticipated construction will involve

thirty (30) HOME~Assisted Units. No HOME-Assisted Units constructed under this Agreement
will be exempt from the requirements and conditions noted herein.

15. Faith-Base~ Activities. If applicable, Purchaser must meet conditions and limitations for

use of HOME fun4s involving faith-based activities, as specified in 24 CFR §92.257:

a. Organizati~ns that are religious or faith-based are eligible, on the same basis as any other

organization. to p~rticipate in the HOME Program. Neither the Federal government nor a State
or local governmdnt receiving funds under the HOME programs shall discriminate against an

organization on tht basis of the organization's religious character or affiliation.

b. Organizations that are directly funded under the HOME Program may not engage in

inherently religious activities, such as worship, religious instruction, or proselytization, as part of
the assistance funded under this Program. If an organization conducts such activities, the

activities must be offered separately, in time or location, from the assistance funded under this

Program. and participation must be voluntary for the beneficiaries of the assistance provided.

c. A religious organization that participates in the HOME Program will retain its

independence from Federal. State. and local governments, and may continue to carry out its
mission. including the definition. practice. and expression of its religious beliefs. provided that it

( "111>il n'K/SIlmmerlirul.OS & Oe\/clopmcnt Agreemenlfrierra Del Sol Housing COI"por8lion
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does not use dire~ HOME funds to support any inherently religious activities, such as worship,

religious instructi~n. or proselytization. Among other things, faith-based organizations may use
space in their fa4ilities. without removing religious art, icons, scriptures. or other religious
symbols. In ad~ition, a HOME-funded religious organization retains its authority over its
internal governan4e. and it may retain religious terms in its organization's name, select its board

members on a religious basis, and include religious references in its organization's mission

statements and other governing documents.

d. An organitation that participates in the HOME Program shall not, in providing program

assistance, discriniinate against a program beneficiary or prospective program beneficiary on the
basis of religion ot religious belief.

e. HOME Prqgram funds may not be used for the acquisition, construction, or rehabilitation

of structures to th~ extent that those structures are used for inherently religious activities. To the

extent allowed b)' applicable federal regulations for the HOME Program, and to the extent

allowed by this A~reement, HOME Program funds may be used for the acquisition, construction,
or rehabilitation qf structures only to the extent that those structures are used for conducting

eligible activities under the applicable federal regulations for this HOME Program. Where a
structure is used fbr both eligible and inherently religious activities, HOME Program funds may

not exceed the cost of those portions of the acquisition, construction, or rehabilitation that are

attributable to eligible activities in accordance with the cost accounting requirements applicable
to HOME funds under the Title 24, Code of Federal Regulations. Sanctuaries, chapels, or other

rooms that a HOME-funded religious congregation uses as its principal place of worship,

however, are ineligible for HOME-funded improvements. Disposition of real property, is subject
to govemment-wide regulations governing real property disposition (see 24 CFR parts 84 and

85).

f. If a state or local government voluntarily contributes its own funds to supplement

federally funded a~tivities. the State or local government has the option to segregate the Federal
funds or comming'e them. However, if the funds are commingled, these requirements apply to
all of the commingled funds.

ARTICLE IV.

GENERAL PROVISIONS

I. Notices. Any col11munications or notices regarding this Agreement shall be effective

only if sent postagF prepaid by: {i) certified mail, return receipt {effective upon receipt or denial

of receipt); (ii) reg~lar U.S. Mail (deemed effective 3 business days after deposit with the United

States Postal Serviice); (iii) nationally-recognized overnight courier (effective upon receipt or

denial of receipt);i or (iv) hand delivery (effective upon receipt or denial of receipt). to the

tollowing addressd,s. unless either party notifies the other in writing ofa change of address. Any

notice. demand. direction. request. or other instrument authorized or required by this Agreement
to be given to or fiiled with either party. shall be deemed delivered and shall be deemed received
(a) on the date delivered ifhand delivered by receipted hand delivery and (b) three (3) days after

postmark if sent postage prepaid by certified or registered mail. return receipt requested. Notices
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to the parties shall! be sent to their addresses set forth below. Either party, by written notice, may

change its address to which notices are to be sent and when personally delivered or sent by

certified mail, postage prepaid, return receipt requested, to the address specified below or at such

other address as In/ay be designated in writing by the parties:

City Director Community and Human Development Department
2 Civic Center Plaza

EIPaso,TX 79901-1196

co~ to: Pat White, Housing Programs Manager

Community and Human Development Department
2 Civic Center Plaza

El Paso, TX 79901-1196

Purchaser: Tierra Del Sol Housing Corporation

Attn: Rose Garcia, Executive Director
p .0. Box 2626

Anthony, NM 88021

2. Entire Ag~eement/Governing Law. This Agreement constitutes the entire agreement

between the parti~s, and supersedes all prior agreements and understandings, written or oral,

regarding the subj~ct matter of this Agreement, and may be amended or supplemented only by
an instrument in ~riting, executed by the party against whom enforcement is sought. This

Agreement shall b~ governed in all respects, including validity, interpretation and effect, by and
shall be enforceab'e in accordance with the laws of the State of Texas and venue shall lie in El
Paso County. Texas.

3. Time. Time is of the essence of this Agreement and each and every provision hereof.
I

Time is of the essence in all things pertaining to the performance of this Agreement.

4. Severability. If any provision of this Agreement shall be invalid, illegal or

unenforceable, the, validity, legality and enforceability of the remaining portion shall not in any
way be affected o~ impaired and the rights and obligations of the parties shall be construed and

enforced as if th~ Agreement did not contain the particular term, covenant, or provision

determined to be invalid.

5. Survival of Provisions. The terms contained in this Agreement. including without

limitation. represe~tations. warranties. covenants and agreements of the parties, shall survive the
execution and delivery hereof and the Closing hereunder, until such time as all of the obligations
of the signatories ~ereto shall have lapsed in accordance with their respective terms or shall have

been discharged in! full.

6. Binding Effect. This Agreement shall be binding upon the parties hereto and their

respective success~rs and assigns. The terms. provisions. warranties. representations. covenants
and agreements cqntained in this Agreement shall apply to. be binding upon. and inure to the

<.'III)IIOiK/Summer1m/COS!&.I>evelop~m Agreemenlffiem Del Sol Housing CorP!M'BIion
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benefit of the part~es hereto and their respective legal representatives, successors and permitted

assign. This Ag~ement shall. however. be for the sole and exclusive benefit of the parties

hereto and their respective legal representatives. successors. and permitted assigns and shall not
be construed to confer any right upon any third party, unless so expressly stated herein.

7. CompliancF. In accordance with the requirements of Section 2B of the Texas Real Estate

License Act. the ~urchaser is hereby advised that it should be furnished with or obtain a policy

of title insurance ci>r have an abstract covering the Property examined by an attorney of its own

selection.

8. Cooperation. The City and Purchaser will each reasonably cooperate with each other,

their employees and agents in a good faith attempt to facilitate the purchase of Lots by Purchaser

pursuant to the terms and conditions contained herein. Any consent or approval reasonably

requested or required by one party under the terms of this Agreement shall not be unreasonably
withheld or delaytd by the other party hereto, to the extent permitted by federal, state, or local

law, rule. or regulation.

9. Headings. i Any section or subsection headings used in this Agreement are for

10. Waiver. T~e failure of Purchaser or City to insist in anyone or more instances upon the

performance of any of the covenants and/or conditions of this Agreement. or to exercise any

right. power or privilege herein conferred shall not be construed as a waiver of any such

covenant. agreement. condition. right or privilege.

II. Assignabil,ty. Except as permitted hereunder, neither party may assign its interest in this

Agreement without the prior written consent of the other party. Any attempt to assign this

Agreement without prior written consent of the other party will be of no effect and will be an
event of default hereunder .

12. Counterpa~s. This Agreement may be executed in any number of counterparts; all such
I

13. Effective Qate. As used herein, "Effective Date" shall mean the date of the approval orEI

Paso City Council bran Ordinance authorizing the sale of the Property.

14. Term. Thi$ agreement shall be effective on the Effective Date and shall remain in effect

until all HOME-Assisted Units have been constructed and transferred to Qualifying Low-to

Moderate-Income Homebuyers for use as affordable housing, in accordance with Title 24 of the
Code of Federal Regulations, Part 92 and the expiration of affordability period following project

completion and for five years thereafter .
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convenience of r~terence purposes only and shall not be used in the interpretation of this

Agreement. i

counterparts shall be deemed to be originals and together shall constitute but one and the same

instrument.
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d ARTICLE V.

OLLATERALDOCUMENTS

I. The follow,ing Exhibits " A " -"H", Addendum A and Equal Opportunity Clause, are

attached and incorporated by reference for all purposes.

Exhibit" A ": Form Conveyance Deed
Exhibit "B": Project Budget

Exhibit "C.': Model Home Plans and Specifications

Exhibit "Dr': Project Schedule

Exhibit "E~: Insurance Requirements

Exhibit "F": HUD Income Limits
Exhibit "G!,: Affirmative Market Policy and Procedures

Exhibit "Hlo: Section 3-Area Business and Workforce Agreement

Addendum A: Certifications -Including Grant Certifications

Equal Oppprtunity Clause

IN WITNESS WHEREOF. the parties hereto have executed this Agreement on the date

first written above .

THE CITY OF EL PASO

Joyce A. Wilson

City Manager

f\PPROVED AS TO FORM: APPROVED AS TO CONTENT:

Marie A. Taylor i

Assistant City Attorney
I

William L. Lilly, Director

Communityand Human Development

[SIGN~TURES CONTINUE ON FOLLOWING PAGE]
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PURCHASER

(The foregoing representative(s) of Purchaser expressly represents that the Purchaser has
lawfully authorized execution of this Agreement).

(Acknowledgment)
STAT OFTEX~S

COUNTY OF EL PASO

This instru~ent was acknowledged before me on this -day of ,
20-, by JOYcg A. WILSON as City Manager of THE CITY OF EL PASO, on behalf of
said municipal cor~oration.

Notary's Commiss,on Expires:

Notary Public, State of Texas
Notary's name (printed):

(Acknowledgment)
ST A TE OF TEX~S

:OUNTY OF EL PASO )

~This instrument was acknowledged before me on this ~ day of-
-SOL HOUSING

Notary's Co
,

/

L;r

u.."

J I, :.~,

~otary PUbii~. ..:.=.r~~
-~

~'s nam

.-
...
.-.

..,~... , . \ 4ff2J ,

~Q t I>! I (11'KISlImmerli1\ICO~ & l)cvelop~nt Agreemenlffiena Del Sol Housing Corporation

1),,-=lIment # S()3()lv2IMT1V Page27of27

20~. by Rose Garcia as Executive Director of TIERRA
CORPORA TION. on behalf of said e~ ~



EXHIBIT "A" -FORM CONVEYANCE DEED 
 
NOTICE OF CONFIDENTIALITY RIGHTS: IF YOU ARE A NATURAL PERSON, 
YOU MAY REMOVE OR STRIKE ANY OR ALL OF THE FOLLOWING 
INFORMATION FROM ANY INSTRUMENT THAT TRANSFERS AN INTEREST IN 
REAL PROPERTY BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS: 
YOUR SOCIAL SECURITY NUMBER OR YOUR DRIVER'S LICENSE NUMBER. 
 

SPECIAL WARRANTY DEED 
 
DATE:  _____________________, 2010 
 
GRANTOR:  THE CITY OF EL PASO, TEXAS, a Texas municipal corporation 
 
GRANTOR’S MAILING ADDRESS (including county): 
 
   #2 Civic Center Plaza 
   El Paso, Texas 79901-1196 
   El Paso County, Texas 
 
GRANTEE: TIERRA DEL SOL HOUSING CORPORATION 
  
 
GRANTEE’S MAILING ADDRESS (including county): 
 
   P.O. Box 2626    
   Anthony, New Mexico 88021  
 Doña Ana County, New Mexico  
 
CONSIDERATION: TEN AND 00/100 DOLLARS ($10.00) and other valuable consideration, 

the receipt and sufficiency of which is hereby acknowledged and confessed. 
 
PROPERTY (INCLUDING ANY IMPROVEMENTS):  
 
 Lots 2, 4, 5, 7, 9, 11, 13, and 14, Block 9, Lots 1, 3, 4, 6, 7, 8, 9, 11, and 14, Block 

10, Lots 1, 3, 5, 7, 9, 10, 11, 13, and 14, Block 11, and Lots 2, 4, 6, and 9, Block 
12, SUMMERLIN, an Addition, City of El Paso, El Paso County, Texas, 
according to the plat thereof recorded in Clerk's File No. 20060039322, Real 
Property Records of El Paso County, Texas. 

 
RESTRICTIONS, CONDITIONS, AND RESERVATIONS FROM AND EXCEPTIONS 
TO CONVEYANCE AND WARRANTY:   
 

1. Any discrepancies, conflicts, or shortages in area or boundary lines, or any 
encroachments or protrusions, or any overlapping of improvements; 
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 2. Any titles or rights asserted by anyone, including, but not limited to, persons, the 
public, corporations, governments or other entities to statutory water rights, including riparian 
rights; 
  
 3.  Any and all judgments, liens, or other assessments relating to the property 
whether shown of record or not;  
 
 4. Rights of parties in possession; 
 
 5. This conveyance is subject to all easements, rights-of-way, and prescriptive rights 
for road, ditches and utility lines, whether of record or not, all presently recorded instruments, 
other than liens and conveyances that affect the property; 
 
 6.  Standby fees, taxes and assessments by any taxing authority for the calendar year 
of 2010 and subsequent taxes and assessments by any taxing authority for prior years due to 
change in land usage or ownership, and those taxes or assessments for prior years because of an 
exemption granted to a previous owner of the property under Section 11.13, Texas Tax Code, or 
because of improvements not assessed for a previous year, prorated to the date hereof, which 
GRANTEE agrees to assume; 
 
 7. Property is subject to a restrictive covenant to the effect that any purchaser, its 
successors or assigns, will not, for a period of at least seventy-five (75) years, discard, place, or 
store upon such land, any radioactive material or other materials which would contaminate or 
otherwise damage the ground water supply or resources of the GRANTOR;  
 
 8. Claims by the Tigua Indian Tribe of Ysleta del Sur Pueblo, as evidenced by that 
certain Affidavit concerning filing of notice of Claim to the Ysleta Grant and Aboriginal Title 
Areas, executed by Julian Granillo, Governor of the Ysleta del Sur Pueblo Indian Tribe, also 
known as the Tigua Indian Community, dated April 12, 1993, filed on April 16, 1993 in Volume 
2553, Page 1958, of the Real Property Records, El Paso County, Texas;  
 
 9. Utility easements as shown on plat and, including easements for overhand of 
service wires for pole type utilities and buried service wires, conduits and pipes for underground 
utilities, as dedicated on the plat, recorded in Volume 58, Pages 65 and 65A and under Clerk's 
File No. 20060039322, Plat Records, El Paso County, Texas; 
 
 10. Easement to the City of El Paso for the use and benefit of its Public Service 
Board, recorded in Volume 773, Page 233, Real Property Records of El Paso County, Texas; 
 
 11. Reservation of all minerals to the State of Texas in Volume 1050, Page 111, Real 
Property Records of El Paso County, Texas; 
 
 12. Terms, conditions and stipulations of Development Standards and Protective 
Covenants dated 5/16/1985 recorded in Volume 1557, Page 463, assigned in Volume 2559, Page 
18 and amended in Volume 2573, Page 679, and as assigned in Volume 2775, page 1820, Real 
Property Records of El Paso County, Texas; 
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 13. Terms, conditions, and stipulations as set out on the Subdivision Plat for 
Summerlin, recorded under Clerk's File No. 20060039322, Real Property Records of El Paso 
County, Texas; and 
 
 14. Any and all restrictions, reservations, covenants, conditions, easements, and other 
matters, if any, relating to the Property, whether shown of record or not in the hereinabove 
mentioned County and State, and to all zoning laws, regulations, and ordinances of municipal 
and/or other governmental authorities, if any, relating to the hereinabove described Property. 
 
 15. AFFORDABILITY COVENANT. 
 
 (a) GRANTEE warrants, represents, and agrees to construct affordable 
homeownership housing on the Property in accordance with the terms and conditions contained 
in the HOME Program Purchase and Development Agreement dated _______________, 2010, 
between GRANTOR and GRANTEE, on file in the City Clerk's Office for the City of El Paso, 
Texas, and to convey the Property by individual Lot to subsequent purchasers who are low to 
moderate-income individuals who meet the following criteria: (i) have a household income that 
falls at or below 80% of the area median income, as establish by the U.S. Department of Housing 
and Urban Development (HUD); and (ii) have not owned any property as his or her principal 
residence within the three years preceding the conveyance. 
 
 (b) From the date of recordation of a deed or other instrument conveying any portion 
of the Property to a subsequent purchaser, who meets the criteria described in paragraph (a) 
above, the subsequent purchaser must maintain the conveyed Lot of the Property as his or her 
principal residence for a ten (10) year period (the "affordability period") pursuant to 24 C.F.R. 
§92.254(a)(4).  In the event that: (i) the immediate subsequent purchaser of any portion of the 
Property is not a subsequent purchaser that meets the criteria described in paragraph (a) above or 
(ii) GRANTEE fails to construct affordable homeownership housing on the Property within 
thirty-six (36) months from the recordation date of this instrument, then GRANTOR shall be 
entitled to and be owed by GRANTEE, its assigns, or successors-in-title, an amount equal to 
$30,000.00 per affected Lot on the Property, being the federal HUD fund subsidy recapture due 
and owing to GRANTOR.  Further, following the subsequent conveyance of a Lot to a 
subsequent purchaser who meets the criteria described in paragraph (a) above, in the event of a 
voluntary or involuntary sale or transfer of the conveyed Lot, or if the conveyed Lot ceases to be 
maintained as his or her principal residence during the ten (10) year affordability period, the City 
of El Paso, Texas shall be entitled to and be owed by that subsequent purchaser, or its successor-
in-title, as the owner of record, an amount equal to $30,000.00 less any proportionate reduction 
at a rate of one-fifth (1/5th) each year after a 60-month occupancy period by the subsequent 
purchaser, or the applicable amount of shared net proceeds based on the formula contained in 24 
C.F.R. 92.254(a)(5)(ii)(A)(3) as applicable, being the recapture of the federal HUD funds 
invested in the conveyed Lot by the City of El Paso to make the conveyed Lot affordable to the 
subsequent purchaser. If there are no shared net proceeds, repayment of the subsidy recapture 
amount is not required. 
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 (c) This Section 15 is intended to create and does create a restrictive covenant and it 
is the intent of GRANTOR to convey to GRANTEE the GRANTOR's interest subject to this 
restrictive covenant.  Violation or breach of the restrictive covenant herein shall give the City of 
El Paso, Texas the right to institute any proceeding at law or in equity to recover any sum due to 
the City of El Paso under the terms of this covenant.  If the City of El Paso institutes an action to 
recover any such sum, GRANTEE and its successors-in-title agree to pay all costs of collection, 
including court costs and reasonable attorney's fees. 
 
 (d)  Any sum payable under this Section 15 shall be made payable to the City of El 
Paso, Texas and remitted to the City of El Paso, Community and Human Development 
Department, Housing Programs Division, 2 Civic Center Plaza, 8th Floor, El Paso, Texas 79901, 
within ten (10) business days of settlement of sale, transfer, lease, or conveyance. 
 
 (e) Upon expiration of the affordability period and satisfaction of all other 
requirements under this Section 15, the City of El Paso will upon request promptly execute and 
deliver to the owner of record a release instrument duly executed and in recordable form for 
filing in the Real Property Records, El Paso County, Texas. 
 
GRANT AND CONVEYANCE: 
 
 The GRANTOR, for the consideration and subject to the restrictions, conditions, and 
reservations from and exceptions to conveyance and warranty, GRANTS, SELLS, and CONVEYS 
to the GRANTEE the Property, together with all and singular the rights and appurtenances thereto 
in any wise belonging, to have and hold it to the GRANTEE, the GRANTEE’S administrators, 
successors and assigns forever.  The GRANTOR binds the GRANTOR and the GRANTOR’S 
successors and assigns to warrant and forever defend all and singular the property to the GRANTEE 
and the GRANTEE’S administrators, successors and assigns against every person whomsoever 
lawfully claiming or to claim the same or any part thereof, except as to the Restrictions, Conditions, 
and Reservations From and Exceptions to Conveyance and Warranty, when the claim is by, 
through, or under the GRANTOR but not otherwise. 
 
 The GRANTOR has executed and delivered this Deed, and the GRANTEE by recording 
this Deed has accepted this Deed and has purchased the Property, AS IS, WHERE IS, AND WITH 
ALL FAULTS, AND EXCEPT AS TO THE WARRANTY OF TITLE, WITHOUT ANY 
REPRESENTATIONS OR WARRANTIES OF WHATSOEVER KIND, EXPRESS OR 
IMPLIED, WRITTEN OR ORAL, IT BEING THE INTENTION OF THE GRANTOR AND THE 
GRANTEE TO EXPRESSLY NEGATE AND EXCLUDE ALL REPRESENTATIONS AND 
WARRANTIES OF ANY KIND, INCLUDING, BUT NOT LIMITED TO THOSE 
REGARDING: (A) THE CONDITION OF THE PROPERTY; (B) THE SUITABILITY OF THE 
PROPERTY FOR ANY AND ALL ACTIVITIES AND USES WHICH THE GRANTEE MAY 
CONDUCT THEREON; (C) THE COMPLIANCE OF OR BY THE PROPERTY OR ITS 
OPERATION WITH ANY LAWS, RULES, ORDINANCES OR REGULATIONS OF ANY 
APPLICABLE GOVERNMENTAL AUTHORITY OR BODY;  (D) PRESENT ZONING AND 
SURFACE CONDITIONS; AND (E) THE HABITABILITY, MERCHANTABILITY, 
MARKETABILITY, PROFITABILITY OR FITNESS FOR A PARTICULAR PURPOSE OF 
THE PROPERTY.  THE GRANTEE FURTHER ACKNOWLEDGES AND AGREES THAT, 
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HAVING BEEN GIVEN THE OPPORTUNITY TO INSPECT THE PROPERTY, THE 
GRANTEE IS RELYING SOLELY ON ITS OWN INVESTIGATION OF THE PROPERTY 
AND NOT ON ANY INFORMATION PROVIDED OR TO BE PROVIDED BY THE 
GRANTOR.  THE GRANTEE FURTHER ACKNOWLEDGES AND AGREES THAT ANY 
INFORMATION PROVIDED OR TO BE PROVIDED WITH RESPECT TO THE PROPERTY 
WAS OBTAINED FROM A VARIETY OF SOURCES AND THAT THE GRANTOR HAS NOT 
MADE ANY INDEPENDENT INVESTIGATION OR VERIFICATION OF SUCH 
INFORMATION AND MAKES NO REPRESENTATIONS AS TO THE ACCURACY OR 
COMPLETENESS OF SUCH INFORMATION.  THE GRANTOR IS NOT LIABLE OR 
BOUND IN ANY MANNER BY ANY VERBAL OR WRITTEN STATEMENTS, 
REPRESENTATIONS OR INFORMATION PERTAINING TO THE PROPERTY, OR THE 
OPERATION THEREOF, FURNISHED BY ANY BROKER, AGENT, ATTORNEY, 
EMPLOYEE OR OTHER PERSON.  IT IS UNDERSTOOD AND AGREED THAT THE 
PURCHASE PRICE FOR THE PROPERTY REFLECTS THAT ALL OF THE PROPERTY IS 
SOLD BY THE GRANTOR AND PURCHASED BY THE GRANTEE SUBJECT TO THE 
FOREGOING. 
 

 AFTER CLOSING, BETWEEEN THE GRANTOR AND THE GRANTEE, THE RISK OF 
LIABILITY OR EXPENSE FOR ENVIRONMENTAL PROBLEMS, EVEN IF ARISING 
FROM EVENTS BEFORE CLOSING, WILL BE THE SOLE RESPONSIBILITY OF THE 
GRANTEE, REGARDLESS OF WHETHER THE ENVIRONMENTAL PROBLEMS WERE 
KNOWN OR UNKNOWN AT CLOSING AND ONCE CLOSING HAS OCCURRED, THE 
GRANTEE INDEMNIFIES, HOLDS HARMLESS, AND RELEASES THE GRANTOR FROM 
LIABILITY FOR ANY LATENT DEFECTS AND FROM ANY LIABILITY FOR 
ENVIRONMENTAL PROBLEMS AFFECTING THE PROPERTY, INCLUDING LIABILITY 
UNDER THE COMPREHENSIVE ENVIRONMENTAL RESPONSE, COMPENSATION, 
AND LIABILITY ACT (CERCLA), THE RESOURCE CONSERVATION AND RECOVERY 
ACT (RCRA), THE TEXAS SOLID WASTE DISPOSAL ACT, OR THE TEXAS WATER 
CODE. THE GRANTEE INDEMNIFIES, HOLDS HARMLESS AND RELEASES THE 
GRANTOR FROM ANY LIABILITY FOR ENVIRONMENTAL PROBLEMS 
AFFECTING THE PROPERTY ARISING AS THE RESULT OF THE GRANTOR’S 
OWN NEGLIGLENCE OR THE NEGLIGENCE OF THE GRANTOR’S 
REPRESENTATIVES. THE GRANTEE INDEMNIFIES, HOLDS HARMLESS, AND 
RELEASES THE GRANTOR FROM ANY LIABILITY FOR ENVIRONMENTAL 
PROBLEMS AFFECTING THE PROPERTY ARISING AS THE RESULT OF THEORIES OF 
PRODUCTS LIABILITY AND STRICT LIABILITY, OR UNDER NEW LAWS OR 
CHANGES TO EXISTING LAWS ENACTED AFTER THE EFFECTIVE DATE THAT 
WOULD OTHERWISE IMPOSE ON THE GRANTOR IN THIS TYPE OF TRANSACTION 
NEW LIABILITIES FOR ENVIRONMENTAL PROBLEMS AFFECTING THE PROPERTY. 
  
  
When the context of this instrument requires, singular nouns and pronouns will include the plural. 
 
 

[SIGNATURES ON FOLLOWING PAGE] 
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     GRANTOR: THE CITY OF EL PASO, TEXAS, 
       A Municipal Corporation 
 
 
       ___________________________________ 
       Joyce Wilson, City Manager 
 
 

ACKNOWLEDGMENT 
 
STATE OF TEXAS  ) 
    ) 
COUNTY OF EL PASO ) 
 
 This instrument was acknowledged before me on the _______ day of _________________, 
2010, by JOYCE WILSON, as the City Manager of THE CITY OF EL PASO, TEXAS, a Texas 
home-ruled municipal corporation on behalf of said corporation as GRANTOR. 
 
 
 
My Commission Expires:    ____________________________________ 
       Notary Public, State of Texas 
 
______________________     
 
 

ACCEPTANCE 
 
 

 TIERRA DEL SOL HOUSING CORPORATION accepts the terms, covenants, 
obligations and conditions of this deed. 
  
   
 BUYER:  TIERRA DEL SOL HOUSING CORPORATION 
 
 
 By:____________________________________ 
  Rose Garcia, Executive Director 
 

[Acknowledgment on Following Page] 
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ACKNOWLEDGMENT 
STATE OF TEXAS  ) 
    ) 
COUNTY OF EL PASO ) 
 
 This instrument was acknowledged before me on the _______ day of _________________, 
2010, by Rose Garcia, Executive Director, of Tierra Del Sol Housing Corporation, on behalf of 
said entity. 
 
 
My Commission Expires:    ____________________________________ 
       Notary Public, State of Texas 
______________________    Notary’s name printed: 
       ____________________________________ 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
AFTER RECORDING RETURN TO:  PREPARED IN THE LAW OFFICE OF: 
 
_________________________________  City Attorney’s Office 
_________________________________  City of El Paso 
_________________________________  2 Civic Center Plaza, 9th Floor 
     El Paso, Texas 79901-1196 
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Exhibit "C"

Tierra Del Sol Housing Corporation
Summerlin Subdivision
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Exhibit "E"

Insurance Requirements

With no intent to limit Purchaser's liability or the indemnification provisions set forth in the

Agreement, Purchaser shall maintain or cause to be maintained in effect certain insurance coverage which

is described in this F.xhihit "F.". If the insurance is written as "claims made" coverage, then Purchaser's

insurance must include a two-year extended coverage period after the last date that Purchaser performs

under this Agreement.

,'he insurance, at a minimum, must include the following coverageI. Minimllm In~llnlnce Req"irement~

and limits of liability:

rOVr:.R.A(';F.

( I) Worker's Compensation

AMOUNT

Statutory Limits for Workers

Compensation
Bodily Injury by Accident $500t000

(each accident); Bodily Injury by

Disease; $250,000 (policy limit);
Bodily Injury by Disease $250tOOO

(each employee)

.iabilit)'(2) Employer's

Combined limits of $500,000 per

occurl'ence and S 1,000,000 in the

aggregate or its equivalent in umbrella

or excess liability coverage

(3) Comprehensive General

Liability (including Broad

FonT1 Coverage, Contractual

Liability, Bodily and

Personal Injury, and

Completed Operations)

$1,000,000 combined single limit per

occurrence
(4) Business Automobile

Liability (any auto,
including employer's non-

owned and hired auto

coverage)

(5) Property & Casualty
Coverage: " All Causes of

Loss" Builders Risk Form

for building or plant

construction on a site.

'ull value after construction

(a) Fnrm nf Pnli~i~~ The insurance may be in one or more policies of insurance, the form of
which must be approved by City after review by the City Attorney as to form and the Director as
to sufficiency. City may approve the form of the insurance policies, but nothing the City does or
fails to do relieves the Purchaser of its obligation to provide the required coverage under this

Agreement. City's actions or inactions do not waive City's rights under this Agreement.



(b) In~llren P$lrtip:~. Each policy. except those for Workers' Compensation. must name the

City (and its elected and appointed officials. officers. agents and employees) as Additional
Insured parties on the original policy and all renewals or replacements during the tenn of this

Agreement.

(c) f)edIJctihle~. Purchaser shall be responsible for and bear (and shall contract with each
applicable contractor to bear and assume) any claims or losses to the extent of any deductible
amounts and waives (and shall contract with each contractor to waive) any claim it may have for
the same against the City , its officers, agents, or employees.

(d) C:ancellatinn. Each policy must expressly state that it may not be canceled or non-

renewed unless thirty (30) days advance notice of cancellation or intent not to renew is given in

writing to the City of Er Paso by the insurance company. Purchaser shall (and shall contract with

each contractor to) give written notice to the City within five (5) days of the date upon which

total claims by any party against such person reduce the aggregate amount of coverage below the

amounts required by this Agreement. In the alternative, the policy may contain an endorsement

establishing a policy aggregate for the particular project or location subject to this Agreement.

(e) ~uhrngatinn. Each policy must contain an endorsement to the effect that the issuer
waives any claim or right in the nature of subrogation to recover against the City, its elected and
appointed officials, offi=rs, agents, or employees.

(t) F.ndn~ement nf PrimH~ In~IJrnn~e. Each policy, except Workers Compensation, must

contain an endorsement that such policy is primary insurance to any other insurance available to

the additional insured with respect to claims arising under this Agreement and that the insurance

applies separately to each insured.

(g) l.iHhili~ fnr P~lIJi"m- Purchaser shall pay (and shall contract with contractors to pay)

all insurance premiums for coverage required by this section and the City shall not be obligated

to pay any premiums.

(h) SIJhcnntrRctn~. Purchaser and the selected contractor shall require all subcontractors to
carry insurance naming the City as an additional insured and meeting all of the above
requirements. Purchaser shall provide (and shall contract with contractors to provide) copies of
insurance certificates to the Director.

(i) Delive~ nf Pnlitie~. Prior to Closing, Purchaser shall furnish to the City with the

originals of all policies referred to above, or copies thereof certified by the agent or attorney-in-

fact issuing them toged1er with written proof that the premiums have been paid, shall be

deposited by Purchaser with the Director. Purchaser shall continuously and without interruption
maintain in force the required insurance coverages specified in this F:xhihit "F:'~. If Purchaser

does not comply with this requirement, the City, at its sole discretion, may purchase the required

insurance and the costs thereof shall be promptly paid by Purchaser to the City upon demand.

insurance coverage set forth above.

2. Additinnal Reqllirf";mf";nt~ fnrWnrkf";~1 rnmpf";nQtinn In~llmnC'.f"; rnv~nlg~. In addition to meeting the

obligations set forth above, Purchaser shall maintain or cause to be maintained workers'
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compensation coverage and shall comply with all requirements specified below

(a) Definitions:
(i) "Certificate of coverage" ("certificate') --A copy of a certificate of insurance, a

certificate of authority to self-insure issued by the Commission, or a coverage agreement

(TWCC-81, TWCC-82, TWCC-83, or TWCC-84), showing statutory workers' compensation
insurance coverage for the person's or entity's employees providing services on a project, for the
duration of the project.

(ii) "Duration of the project" --includes the time from the beginning of the work on
the project until the contractor's/person's work on the project has been completed and accepted
by the governmental entity .

(iii) "Persons providing services on the project" ('subcontractor") --includes all
persons or entities performing all or part of the services the contractor has undertaken to perform
on the project, regardless of whether that person contracted directly with the contractor and
regardless of whether that person has employees. This includes, without limitation, independent

contractors, subcontractors, leasing companies, motor carriers, owner-operators, employees of
any such entity or employees of any entity which furnishes persons to provide services on the
project. "Services" include, without limitation, providing, hauling, or delivering equipment or
materials, or providing labor, transportation, or other service related to a project. "Services"
does not include activities unrelated to the project such as food/beverage vendors, office supply
deliveries, and delivery of portable toilets.

(iv) "Contractor" shall mean the general contractor or general contractors of Purchaser
or their subcontractors.

(v) "Governmental Entity" shall mean the City of El Paso.

(b) Purchaser shall provide or cause to be provided coverage, based on proper reporting of
classification codes and payroll amounts and filing of any coverage agreement, which meets the
statutory requirements of Texas Labor Code, Section 401.011(44), for all employees of the
Contractor providing services on the project for the duration of the project.

(c) The Purchaser must provide or cause to be provided a certificate of coverage to the
Governmental Entity prior to being awarded the contract.

(d) If the coverage period shown on the current certificate of coverage ends during the
duration of the project, the Purchaser must, prior to the end of the coverage period, file or caused
to be filed a new certificate of coverage with the Governmental Entity showing that coverage has
been extended.

(e) Purchaser shall obtain or cause to be obtained from each person providing services on a
project, and provide to the Governmental Entity:

(i) A certificate of coverage, prior to that person beginning work on the project, so
the Governmental Entity will have on file certificates of coverage, showing coverage for all

persons providing services on the project; and
(ii) no later than seven (7) days after receipt by the Purchaser, a new certificate of

coverage showing extension of coverage, if the coverage period shown on the current certificate
of coverage ends during the duration of the project.

(f) Purchaser shall ~in all required certificates of coverage for the duration of the project
I
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and for one 'ear thereafter.

(g) Purchaser shall i notify the governmental entity in writing by certified mail or personal
delivery, within ten (IO~ days after Purchaser knows or should have known, of any change that
materially affects the provision of coverage of any person providing services on the project.

(h) Purchaser shall post or cause to be posted on each project site a notice, in the text, form,
and manner prescribed by the Texas Workers' Compensation Commission, informing all persons
providing services on the project that they are required to be covered and stating how a person
may verify coverage and report lack of coverage.

(i) Purchaser shall contractually require each person with whom it contracts to provide
services on the project, to:

(i) provide coverage, based on proper reporting of classification codes and payroll
amounts and filing ofaJily coverage agreements, which meets the statutory requirements of Texas
Labor Code, Section 40 1.0 11 ( 44 ) for all of its employees providing services on the project, for
the duration of the project;

(ii) provide to Purchaser, prior to that person beginning work on the project, a
certificate of coverage showing that coverage is being provided for all employees of the person
providing services on the project, for the duration of the project;

(iii) include in all contracts to provide services on the project the language in
paragraph 20) in this Exhihit "E";

(iv) provide Purchaser, prior to the end of the coverage period, a new certificate of
coverage showing extension of coverage, if the coverage period shown on the current certificate
of coverage ends during the duration of the project;

(v) obtain from each other person with whom it contracts, and provide to Purchaser:
(A) a certificate of coverage, prior to the other person beginning work on the project;

and

(8) a new certificate of coverage showing extension of coverage, prior to the end of
the coverage period, if the coverage period shown on the current certificate of coverage ends
during the duration of the project;

(vi) retain all required certificates of coverage on file for the duration of the project
and for one year thereafter;

(vii) notify the Governmental Entity in writing by certified mail or personal delivery
within ten ( 10) days after the person knew or shown have known, of any change that materially
affects the provision of coverage of any person providing services on the project; and

(viii) contractually require each person with whom it contracts, to perform as required
by this paragraph 2(i)(i)-(viii), with the certificates of coverage to be provided to the person for
whom they are providing services.

a) By signing this Agreement or providing or causing to be provided a certificate of
coverage, Purchaser is representing to the Governmental Entity that all employees of the
Purchaser who will provide services on the project will be covered. by workers' compensation
coverage for the duration of the project, that the coverage will be based on proper reporting of
classification codes and payroll amounts, and that all coverage agreements will be filed with the
appropriate insurance carrier. Purchaser shall not self-insure Workers' Compensation. Providing
false or misleading information may subject Purchaser to administrative penalties, criminal
penalties, civil penalties. or other civil actions.
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Exhibit "F"

HUD INCOME LIMITS
BY F AMIL Y SIZE

YEAR 2010
EL p ASO, TEXAS

El Paso, Texas FY 20fO-Median Familv Income: .S40,!lf!-~-

LOW INCOME
80% OF MEDIAN

VERY LOW
INCOME
SO% OF MEDIAN

EXTREMELY

LOW INCOME

30% OF MEDIAN

F AMIL y SIZE

1 PERSON 26,050 16,300 9,800

2 PERSON 29,800 18,600 11 ,200

20,950JPERSON 33,500 12,600

4 PERSON 37,200 23,250 13,950

SPERSON 40,200 25,150 15,100

6 PERSON 43,200 27,000 16,200

7PERSON 46,150 28,850 17,300

8 PERSON 49,150 30,700 18,450

Source: U.S. Department of Housing and Urban Development: www.huduser.org
INCOME GUIDELINES Effective May 17,2010

CD/publiclfolder/income guidelines



Exhibit "G"

AFFIRMA TIVE ACTION

(Attachment to Fulfill Executive Order 11246 SC-7)

1 GOALS. The goals and timetables for minority and female participation, expressed in
percentage terms for the contractor's aggregate workforce in each trade on all
construction work in the covered area, are as follows:

Timetables Goals for minority
participation for each trade

Goals for female
participation in each trade

2010 45.3% 6.9%

These goals are applicable to all the contractor's construction work, whether or not it is
federal or federally assisted, performed in the covered area and are percentages of total hours
of employment.

The contractor's compliance with the executive order and the regulations in 41 CFR Part
60-4 shall be based on its implementation of the Equal Opportunity Clause, specific affirmative
action obligations required by the specifications set forth in 41 CFR 60-4.3(a), and its efforts to
meet the goals established for the covered area. The hours of minority and female employment
and training must be substantially uniform throughout the length of the contract, and in each
trade, and the contractor shall make a good faith effort to employ minorities and women evenly
on each of its projects. The transfer of minority or female employees or trainees from contractor
to contractor or from project to project for the sole purpose of meeting the contractor's goals
shall be a violation of the Contract, the Executive Order and the Regulations in 41 CFR
Part 60-4. Compliance with the goals will be measured against the total work hours performed.

2. NOTICE. The contractor shall provide written notification to the Director of the Office of
Federal Contract Compliance Programs within 10 working days of award of any
construction subcontract in excess of $100,000 at any tier for construction work under the
contract resulting from this solicitation. The notification shall list the name, address and
telephone number of the subcontractor; employer identification number; of the
subcontractor; employer identification number; estimated dollar amount of the
subcontract; estimated starting and completion dates of the subcontract; and the
geographical area in which the contract is to be performed.

3 QEflNITION$

FTHB/Affiml Action (Reviled 1/22/10)



"Covered Area" means the geographical area described in the solicitation from which

this contract resulted, El Paso County.
A

"Director" means Director, Office of Federal Contract Compliance Programs. United
States Department of Labor, or any person to whom, the Director delegates authority.

B

"Employer Identification Number" means the federal Social Security Number used on
the employer's quarterly federal tax return. U.S. Treasury Department Form 941.

c

'Minority" includesD

Black (all persons having origins in any of the Black African racial groups

not of Hispanic origin);
(I)

Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South
American or other Spanish culture or origin, regardless of race);

(ii)

Asian and Pacific Islander (all persons having origins in any of the original
peoples of the Far East, Southeast Asia, the Indian Subcontinent, or the

Pacific Islands); and

(iii)

American Indian or Alaskan Native (all persons having origins in any of the
original peoples of North America and maintaining identifiable tribal
affiliations through membership and participation or community

identification) .

(iv)

CONTRACT DOCUMENTS. Whenever the contractor, or any subcontractor at any tier,
subcontracts a portion of the work involving any construction trade, it shall physically
include in each subcontract in excess of $100,000 the provisions of these specifications
and the notice which contains the applicable goals for minority and female participation
and which is set forth in the solicitations from which this contract resulted.

4

AFFIRMATIVE ACTION STEPS. The contractor shall implement and document the
specific Affirmative Action steps provided in Paragraphs 5a through 5p of these
specifications. The contractor is expected to make substantially uniform progress toward

its goals in each craft during the period specified.

~

Ensure and maintain a working environment free of harassment, intimidation, and
coercion at all sites, and in all facilities at which the contractor's employees are
assigned to work. The contractor shall specifically ensure that all foremen,
superintendents, and other on-site supervisory personnel are aware of and carry
out the contractor's obligation to maintain such a working environment, with
specific attention to minority or female individuals working at such sites or in such

facilities.

A

(Revised 1/22/10)"THBIAffimI Ad:M)f



B Establish and maintain a current list of minority and female recruitment sources,
provide written notification to minority and female: recruitment sources and to
community organizations when the contract or its unions have employment
opportunities available, and maintain a record of the organization's responses.

Maintain a current file of the names, addresses, and telephone numbers of each
minority and female off-the-street applicant and minority or female referral from a
union, a recruitment source or community organization and of what action was
taken with respect to each such individual. If such individual was sent to the union
hiring hall for referral and was not referred back to the contractor by the union or I if
referred, not employed by the contractor, this shall be documented in the file with
the reason therefore; along with whatever additional actions the contractor may
have taken.

D. Provide immediate written notification to the Director when the union or unions with
which the contractor has a collective bargaining agreement has not referred to the
contractor a minority person or woman sent by the contractor, or when the
contractor has other information that the union referral process has impeded the
contractor's efforts to meet its obligations.

E. Develop on-the-job training opportunities and/or participate in training programs for
the area which expressly include minorities and women, including upgrading
programs and apprenticeship and training programs relevant to the contractor's
employment needs, especially those programs funded or approved by the
Department of Labor. The contractor shall provide notice of these programs to the
sources complied under Sb above.

,F Disseminate the contractor's E EO Policy by providing notice of the policy to unions
and training programs requesting their cooperation in assisting the contractor in
meeting it's E EO obligations; by including it in any policy manual and collective
bargaining agreement; by publicizing it in the company newspaper I annual report,
etc. : By specific review of the policy with all management personnel and with all
minority and female employees at least once a year; and by posting the company
E EO Policy on bulletin boards accessible to all employees at each location where
construction work is performed.

G. Review, at least annually, the company's E EO Policy and Affirmative Action
obligations under these specifications with all employees having responsibility for
hiring, assignment, layoff, termination or other employment decisions including
specific review of these items with on site supervisory personnel such as
superintendents, general foremen, etc., prior to the initiation of construction work at
any job site. A written record shall be made and maintained identifying the time
and place of these meetings, persons attending, subject matter discussed, and
disposition of the subject matter.

FTHB/Affirm Action (Revised 1/221101



H. Disseminate the contractor's E EO policy externally by including it in any advertising
in the news media, specifically including minority ~nd female news media, and
providing written notification to and discussing the' contractor's E EO policy with
other contractors and subcontractors with whom the' contractor does or anticipates
doing business. .

Direct its recruitment efforts, both oral and written, to minority, female and
community organizations, to schools with minority and female students and to
minority female recruitment and training organizations serving the contractor's
recruitment area and employment needs. Not later than one month prior to the
date for the acceptance of applications for apprenticeship or other training by any
recruitment source, the contractor shall send written notification to organizations
such as the above, describing the openings, screening procedures, and tests to be
used in the selection process.

Encourage present minority and female employees to recruit other minority
persons and women and, where reasonable, provide after-school, summer and
vacation employment to minority and female youth both on the site and in other
areas of a contractor's workforce.

K. Validate all tests and other selection requirements where there is an obligation to
do so under 41 CFR Part 60-3.

L Conduct, at least annually, an inventory and evaluation at least of all minority and
female personnel for promotional opportunities and encourage these employees to
seek or to prepare for, through appropriate training, etc., such opportunities.

M Ensure that seniority practices, job classifications, work assignments and other
personnel practices do not have a discriminatory effect by continually monitoring
all personnel and employment related activities to ensure that the E EO policy and
the contractor's obligations under these specifications are being carried out.

N Ensure that all facilities and company activities are non-segregated except that
separate or single-user toilet and necessary changing facilities shall be provided to
assure privacy between the sexes.

0 Document and maintain a record of all solicitations of offers for subcontractors
from minority and female construction contractors and suppliers, including
circulation of solicitations to minority and female contractor associations and other
business associations.

p, at least annually of all supervisors'
the contractor's E EO policies and

Conduct a review,
performance under

obligations.

adherence to and

Affirmative Action

6 UNION CONTRACT Neither the provisions of any collective bargaining agreement, nor

FTHB/Affirm Action
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the failure by a union with whom, the contractor has a collective bargaining agreement, to
refer either minor!ties or women shall excuse the contractor's obligations under these
specifications, Executive Order 11246, or the regulations pr~mulgated pursuant thereto.

TRAINEE APPRENT~ COUNT .' In order for the non-working training hours of
apprentices and trainees to be counted in meeting the goals, such, apprentices and
trainees must be employed by the contractor during the training period. and the contractor
must have made a commitment to employ the apprentices and trainees at the completion
of their training, subject to the availability of employment opportunities, Trainees must be
trained pursuant to training programs approved by the U. S. Department of Labor,

8 JOINT -EFFORT~ , Contractors are encouraged to participate in voluntary associations
which; assist in fulfilling one or more of their affirmative action obligations (5a through p).
The efforts of a contractor association joint contractor-union, contractor-community, or
other similar group of which the contractor is a member and participant, may be asserted
as fulfilling anyone or more of its obligations under 5a through p of these specifications
provided that the contractor actively participates in the group, makes every effort to
assure that the group has a positive impact on the employment of minorities and women
in the industry , ensures that the concrete benefits of the program are reflected in the
contractor's minority and female workforce participation, makes a good faith effort to meet
its individual goals and timetables and can provide access to documentation which
demonstrates the effectiveness of actions taken on behalf of the contractor. The
obligation to comply, however, is the contractors and failure of such a group to fulfill an
obligation shall not be a defense for the contractor's noncompliance.

9, DISPARA TE HIRING .A single goal for minorities and a separate goal for women have
been established. The contractor, however, is required to provide equal opportunity and
to take affirmative action for all minority groups, both male and female, and all women,
both minority and non-minority .Consequently, the contractor may be in violation of the
executive order if a particular group is employed in a substantially disparate manner (for
example, even though the contractor has achieved its goals for women generally, the
contractor may be in violation of the executive order if a specific minority group of women
is under utilized).

10 NON-DISCRIMINATION. The contractor shall not use the goals and timetables of
Affirmative Action Standards to discriminate against any person because of race, color,
religion. sex, or national origin.

SUBCONTRACTOR SANCTIONS. The contractor shall carry out such sanctions and
penalties for violation of these specifications and of the Equal Opportunity Clause,
including suspension, termination and cancellation of existing subcontracts as may be
imposed or ordered pursuant to Executive Order 11246, as amended, and its
implementing regulations, by the Office of Federal Contract Compliance Programs. Any
contractor who fails to carry out such sanctions and penalties shall be in violation of these
specifications and Executive Order 11246, as amended.

FTHB/Affirm Actlo~ , ReViled 1 /22/ 1 O J



12 SANCTIONS. If the contractor fails to comply with the Executive Order, and

implementing regulations or these specifications, the Owner may proceed in accordance
with 41 CFR 60-4.8.

13 RECORDS. The contractor shall designate a responsible official to monitor all
employment related activity to ensure that the company E EO Policy is being carried out,
to submit reports relating to the provisions hereof as may be required by the Government
and to keep records. Records shall at least include for each employee: the name,
address, telephone numbers, construction trade, union affiliation (if any), employee
identification number (when assigned), social security number, race, sex, status (e.g.,
mechanic, apprentice, trainee, helper or laborer), dates of changes in status, hours
worked per week in the indicated trade, rate of pay, and locations at which the work was
performed. Records shall be maintained in an easy-to-read retrievable form. However, to
the degree that existing records satisfy this requirement, contractors shall not be required
to maintain separate records.

14 OTHER AREAS. Nothing herein provided shall, be constructed as a limitation upon the
application of other superseding laws which establish different standards of compliance.

FTHB/Affirm Action
(Reviled 1/22/10)



EXHIBIT "H"

CITY OF EL P AgO

SECTION 3
AREA BUSINESS AND WORKFORCE AGREEMENT

Community Development Block Grant Projects
and Federally Assisted Projects

CONTRACTO RS/S UBCONTRA CTORS

The following Certification for Business Concerns Seeking Section 3 Preference in Contract and
Demonstration of Capability will be filled out and signed by all contractors and subcontractors with
contracts exceeding 5100.000. This document will then become a part of the contract.

AN EQUAL OPPORTUNITY EMPLOYER

REVISED 6/29/2010



Contractor:
Name of Finn

Project

Project Location

Base Bid Amount $Date

1 POLICY

The purpose of this plan is to set forth procedures to assure compliance with Section 3 of the
Housing and Urban Development Act of 1968 as required by the Housing and Community
development Act of 1974 and codified in Title 24, Part 135 (38F.R.29220. 1-/23/73) and Title
24, Part 570 CDBG by the City of El Paso.

2. PURPOSE OF SECTION 3

Section 3 is intended to ensure that when employment or contracting opportunities are generated
because a covered project or activity necessities the employment of additional persons or the
awarding of contract for work, preference must be given to low- and very low-income persons
and Section 3 business concerns residing in the Section 3 area defined as the City of El Paso.

DEFINITIONS

A. Section 3 Covered Area
The Section 3 covered area shall be the City of El Paso. First priority within the Section 3
covered area shall be given to the general area in which this project is located.

B. Section 3 Business
51% or more of the business is owned by Section 3 residents;
or
At least 30% of the full time employees are currently Section 3 residents, or within three
years of the date of first employment with the business were Section 3 residents;
or
Provide a commitment to subcontract in excess of 25% of the total dollar amount of
subcontracts to qualified Section 3 businesses.

C. Section 3 Resident is:
Low- and Very-Low Income persons living in the City of El Paso.

CITY OF EL PASO GOALS4

30% of New Hires are Section 3 Residents.

100/0 of Construction Contracts to Section 3 Businesses.

3% ofNon-Construction Contracts to Section 3 businesses.
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Section 3 goals are minimum numerical targets that must be met for HUD to consider the City of
El Paso in compliance. The City of El Paso is required, to the greatest extent feasible, to take the
necessary actions to achieve the goals. In the event the goals are not achieved, the City of El
Paso must be prepared to explain why the goals were not achieved.

s CONTRACTOR RESPONSIBILITIES

Ensure that Section 3 goals are met..

Document activities initiated to meet Section 3 goals..

Report to the City of El Paso on efforts to meet Section 3 goals.

RECORD KEEPING FOR CONTRACT AGENCIES6

Maintain records of job vacancies, solicitation for bids or proposals, selection materials, and
contact documents (including scope of work and contract amount), and provide copies of
information to the City of El Paso in accordance with Federal or State procurement laws and

regulations.

Maintain copies of newspaper and other public announcements, and provide copies of
information to the City of El Paso in accordance with Federal or State regulations.

.

Complete Section 3 Summary Report and provide copies of information to the City of El
Paso in accordance with Federal regulations.

CONTRACTS EXCEEDING $100,000.00

A Type of Subcontract/Name of Proposed Subcontractor (If known)

Lead Abatement, Plumbing, Electrical, Carpentry, Suppliers, etc

Attach another page if necessary .

Example'

$

$2.

$3

s4

$s

B SECTION 3 BUSINESSES
All Section 3 covered businesses, presently known or which may become known in the
future, who are capable of performing services relating to the above listed projects will be
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invited to submit bids. It is anticioated that the followin2 oroiects and estimated dollar
amounts will be awarded to Section 3 covered businesses.
Attach another page if necessary

Example: ~trical $250.000

: ~
Unknown (sub)c;

$

$

$

4 $

$

8 ANTICIPATED PROGRAM

.0 achieve goals set for this project, this format will be inserted into the bid documents.

To recruit eligible business concerns, the contractor will contact those firms in the Register
provided by the City of El Paso and other eligible firnlS known to the contractor. They shall be
informed of the contractor's intention to utilize Section 3 covered businesses and be given the
opportunity to bid on projects. Bidders considering themselves eligible for consideration as a
Section 3 covered business may submit with their bid the Self-Certification Forms certifying
their eligibility. Refer to H- 6-8 (Extra copies are available from the contracting agent.)

Contracts which are typically awarded on a negotiated rather than a bid basis in areas other than

Section 3 covered project areas shall also be awarded on a negotiated basis, whenever feasible,

when awarded in a Section 3 covered project area.

EMPLOYMENT OPPORTUNITIES FOR BUSINESSES AND LOWER INCOME PERSONS IN
CONNECTION WITH COMMUNITY DEVELOPMENT BLOCK GRANT OF THE CITY OF EL
PASO, TEXAS.

The work to be perfonned under this contract is on a project assisted under a program
providing direct Federal financial assistance from the Department of Housing and Urban
Development and is subject to the requirements of Section 3 of the Housing and Urban
Development Act of 1968, as amended, 12 U.S.C. 1701U. Section 3 requires that to the
g;reatest extent feasible opportunities for training and employment be given lower income
residents of the project area and contracts for work in connection with the project be
awarded to business concerns, which are located in or owned in substantial part by persons
residing in the area of the project.
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B. The parties to this contract will comply with the provisions of said Section 3 and the

regulations issued pursuant thereto by the Secretary of Housing and U rban Development
set forth in 24 CFR 135, and all applicable rules and orders of the Department issued there
under prior to the execution of this contract. The parties to this contract certify and agree
that they are under no contractual or other disability, which would prevent them from
complying with these requirements.

( The Contractor agrees to send to each labor organization, representative or workers with
which he has a collective bargaining agreement or other contract or understanding, if any, a
notice advising the said labor organization or workers' representative of his commitments
under this Section 3 clause and shall post copies of the notice in conspicuous places
available to employees and applicants for employment or training.

D, The Contractor agrees to include the Section 3 clause in every subcontract for work in
connection with the project and will, at the direction of the applicant for or recipient of
Federal financial assistance, take appropriate action pursuant to the subcontract upon a
finding that the subcontractor is in violation of regulations issued by the Secretary of
Housing and Urban Development, 234 CFR 135. The contractor will not subcontract with
any subcontractor where it has notice or knowledge that the latter has been found in
violation of regulations under 24 CFR 135.30 and will not let any subcontract unless the
subcontractor has first provided it with a preliminary statement of ability to comply with
requirements of these regulations.

E, Compliance with provisions of Section 3, the regulations set forth in 24 CFR 135, and
applicable rules and orders of the Department issued there under prior to the execution of
the contract, shall be a condition of the Federal financial assistance provided to the project,

binding upon the applicant or recipient for such assistance, its successors, and assigns.
Failure to fulfill these requirements shall subject the applicant or recipient, its contractors
and subcontractors, its successors, and assigns to those sanctions specified by the grant or
loan agreement or contract through which Federal assistance is provided, and to such
sanctions as are specified by 24 CFR 135.135.

When competitive bids are solicited, the Contractor shall inform the bidders of Section 3
requirements. The low bidder will be required to submit goals for Section 3 The
Contractor shall determine the bidder's responsiveness through careful evaluation for the
bidder's submission to determine whether Section 3 goals will be accomplished. If
necessary , the Contractor will assist bidders in complying with Section 3 requirements.

During the course of the activity period, the Contractor shall provide the City of El Paso
with reports of the progress made to achieve the goals set forth in Section 3. The
contracting agent is responsible for the Section 3 activities of subcontractors and shall
require of them all that the City of El Paso requires of the prime contractor.

9. SEC 'ION 3 CLAUSE

The Section 3 clause must be included in all the contracts let in connection with this project.

H-4
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To fulfill the requirements to hire lower income persons as much as possible, the following
actions will be taken by the contractor:

The Section 3 Summary Report (H-6) must be submitted before the contract is signed and
will provide infonnation on existing and, if known, the work force that will be needed once
the project is underway. Goals for hiring lower income persons will be listed on this form.

A

Contractors or subcontractors seeking to prove that they have tried to hire lower-income
target area residents shall keeR records of their recruitment methods. The following are
examples of how lower income target area people might be recruited: The City of El Paso
Housing Authority, the Homeless Coalition, Youth bound. apprenticeship programs signs
placed at the project site advertisements in local papers, and contracts with organizations
within or working for the target area.

B

If any vacant positions are filled immediately before work begins on this contract, the
contractor or subcontractor must prove that this action is not an attempt to circumvent these

requirements.

c

D To receive priority as lower income. applicants shall state their family income for the past
twelve ( 12) months at the time of application. When lower income target area workers
apply. the contractor shall determine their qualifications. If aQQlicant gualifications are
egual. lower income ~rsons shall be hired first.
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P.rt II: Cont,.cts Aw.rded

1 ~Coo~

2 Non-Conllruction Conl18cta"

A T 018 doI8t 8nO\8't ..-~ ~1t8Cta ...rd8d on 1118 ~

B T 018 d8I -nt d ~ ~ ~ ~ S8dIon 3 bu8i- .

c. P ~ of ...~ daI8l 8mOUnt that w.. -8fd8d m ~ 3 ~ .

D T- nU!Iber d ~ 3 ~ I8C8iWIg ~RucIKIn (X)IIV8CtI

Part III: Summary

Indicate the efforts made 10 dW8ct the ~nt and other econonIc opp(M1lntie8 generated by HUD finaOOal aslilt8Q for hauling
a~ communty development programs. 10 the grealeat extenl feasible. toward kM-and very Iow-income persons. plrtlcularly those ~o
are recipients of govemmenl assistance for housing. (Check all thaI apply.)
-Altemp\ed 10 r~1 fow.income reaidenls Itvough: local advertising media. slgl\1 prominenlly displayed at lhe project lite.

cmrads with the ~ org81iz8ti(W1S and ~c or private 8gencies operating witnn lhe metropoilan area (or
I'IOfVMtropol~an county) in ~ the Section 3 covered program or projed illocaled. or si~lar methods.

-Pa~led in a HUD program or other progr~ ~ promoIeathe lranng or empk)ymenc of Section 3 reakjents.
-Participaled in a HUD program or other program ~ich promolealhe award of contracts 10 bullneu con~ ~Ich meet the

definition of Section 3 busIness conceml.
-Coordinated with Yw~ programs admlnillered in the metropolitan area in ~Ich the Sedlon 3 covef8d project illoc8ted.
-OO'Ier: deScribe below

Public reporting for this colledlon of information is estimated to average 2 hours per relponle. inckJding the time for reviewing inllruclJons.
searching existing data sources, gathering ~ maintaining the data needed, ~ compleUng and revleYAng the collect kIn of Information.

This agency may noI coiled this information, and you are no1 req\ifed to COfT1IIeIe thil form, ~Iess it displays a ~ntly va~ OMS

nlntJer.

SedkIn 3 of the Housi1g end Urban De~t Ad of 1968. as amer*d, 12 U.S.C. 1701u. mand8tes that the Department ens~ ttIat
~ and other ~~ ~u~U8I generated by its housing and C(XmU1My deYeIOI:ioT...,t al8iata~ programs are dWeded
toward Iow- and very-low income ~onl, particularly 1t1018 who are recipients of ~ment alllltance housing. The regulatlonl are
foood at 2. CFR Part 135. The Infonnati~ win be used by the Department to rno~tor program redplents' con1)Ilance ~th SectI~ 3, to
auess the rea of the Departmenrs e«orts to meet the lIatutory objedlves of ~ 3. to prepare reports to Congress. and by
rec2pents ..lelf-monitoring tOO The data II entered i~o a database and will be analyzed and ~stributed. The coIecIion of ~tm
involves r~s receiW1g Federal financial assisla~ lor housing and convnunity deYelof'ment programs covered by Sedion 3 The
information wiM be collected annually to assist HUD in meeting its reporting requwementl under Section 808(e)(6) of the Fair Housing Ad
and Section 916 of the HCDA of 1992. An allUf8nce of confidentiality II not applicable to this form The Privacy Ad of 197. and OMS
Circular A.108 are not applicable. The reportWIg reqUremenll do not contain sensitive questions Dala II cunUative; peBon8I identifying
informatM)n is not rouded .

bIa tU) ~ (11120101

IW24CFR 1»
~2.-2



mHL ~ Section 3 Summary Report. Economic Opportun1ti8 for Low- .nd Very Low~ncome Persona.

8 Program COde Enter the appropriate program code ..IiII8d 8t
the bottom d the p8ge

9 Progr8m Name Enler the name of HUD Progr8m COrl8lponding
with the "Progr8m Code" WI number 8

Part I: Employment and Training Opportunltl..
Column A: Contains \l8rk)us job C8\8gorieS. Prde88ion118 a..
defined ..people who have special knowledge d an ~p8\ion (i.e.

super.oi80r8, archltecla, 8UN8yor8, planner8, and comP18
progr8mmera) For conslruc\ion posiIiona, lIst 88dI nde and provide
data in columna B through F for eedI \rIde wheIW pe- ~
employed The category d .000e'. indud.. ~p8\ions such ..
88rvi~ WOtke..
Column B: (Mandatory Fleldl Entar the number d ~ hi..s Q
each C8legory of worke.. identified in Coi~n A in connectM)n with
this -srd N- hire refers to a person who is not on the conndor's
or recipient's p8yroll for employmenl al the lirne of MIecaon for the
Section 3 covered award or al the time d receipt d Section 3 cowred
asslatance
Column C: (Mandatory Fleldl Enter the number d Section 3 ~
hires for e8Ch category of workers lden\Wied in Cohlmn A In
conn«:lion wIth this -ard. Section 3 new hi,. rwr.rs ma Sedion 3
re8ident who is not on the contracmr's or r8Cipienfs p8yrol1 for
employment at the time d aeleclion for the Section 3 covered award or
at the lime d receipt of Section 3 covered a..ill8nce
Column D: Enter the pe~\8ge of all the sl8lf hou.. d MW hires
(s.ctM)n 3 ..sidentsl in connection with this award
Column E: Enter the percen18ge d the 10\81 sI8ff hou.. worked for
Section 3 employ... and ninees (WId~ng ~ hm) connected
with this award. Indude sta" hou.. for part-tlme and ~Ume

~
Coi~n F: (Mand8tofy Fleldl EnI8r the number of Section 3
..sidents 11181-.. Ir8ined in connection with this award.
Part II. Contract OpportunMies
Block 1 : Conattuclion Conncts
I\8m A: Enter the local dollar amount d all con1r8ct8 ~ on the

projec\!progr8m
I\8m B: En.rthe m\81 dolar amount d con1r8ct8 ~ wIth this
projec\!progr8m that ~ --rded m Section 3 buai-
Item C: Entar the percenl8ge d the 10\81 dollar amount d con118:t8
connec18d with this projectlprogr8m --rded m Section 3 bulinHl88
I\8m D: Enter the number of Section 3 buain- ~g 8W8rda
Block 2: Non-ConatruClJon Contr8C\I
Item A: Enter the m\81 dollar amounl of ..contracts --rded on 1118

projed/program
Item B: Enter the kII8I dollar -nl d conncts connected with lIMa
projed -.rded m Section 3 buai-
Item C: Entar the percentage d the 10\81 dollar .mount d conncts
connec8d with this project/program --rded to Sedion 3 busi-s
I\8m D: Enter the number of Section 3 bulinesaes receiving awards
Plrt III: Summary 01 Erlortl -Self -explanatory

InstrucUon.: TIW form 18 k) be .-d k) report .nlW8l
accomplishments r8g8rding employment 8nd other eoonomk:
opportunities pR)vjded to 1-- .nd very Iow-income pe~1 under
SectK>n 3 of tIle Hauling atld Urben Development Act of 1968 The
Section 3 regul.bl .pply to .ny publIc 8nd /n.-.n llou8ln,
Pf'O8f8m. th.t r8C8iII8 ( 1) d8V81opment .1IiII8~ purlU.nt to
Section 5 01 the U.S. HOUling Act 011937; (2) oP«8ling ...ilta~
purIU8ntto S8cb 9 of the U.S HO\I$81g Act of 1937; or (3)
modemization grants purlU.nt to Section 14 of the US. Hauling Act
of 1937 and k) rwciplen. of hou.lng .nd eonwnunlty development
...I8t8nc. In .x-. of $200.000 expended for: ( 1) houaing
reh.bilitalion (induding redudion .nd .'.tement of le8d-baled paint
hazards); (2) houling conltrudK>n; Of (3) other public construdion
projectl .nd to confrKta .nd .ubconr.cta In uce.. of $100.000
aw.rd8d in connection with the Sectlon.3-covered 8Ctivity

Form HU~002 hal three partl. which .re to be completed fOf
811 programs covered by Section 3 Part I ret.lel to employment
end Ir8/nin, The recipient h.s th. option to deletmine numeriC81
employment/training go811 either on the besis of the number of hours
-~ by ~ hires (CQjumnl B, 0, E 8nd F) P.rt II of the form
ret... to contl8Ctin" .nd P.rt llllUlnm8riz.1 recipienll' 8frona to
comply with Sedion 3.

Redpientl Of con~ lubject to Sedion 3 requir8mentl muat
main18in .ppt0pri8te documenl8lion to ..18~i8h thet HUO fWI.nci81
.lsil18nce for hou..'g and community development programl ~
directed toward 1-- and very I--income persons. A recipient of
Section 3 covered .1IiII8~ 1h8l1lubmi1 one copy 01 thii report to
HUO H88dqU8rtera, ~ of Feir Housing .nd Equ81 OpPOf1unity
V'-'Iere the pr0gr8m providing a requires .n .nnu81
peffom18nce report, this Sec~ 3 report is to be IUbm/tted .t the
18me lime the progr.m perfornl8~ report iilUbmitted WI- 8"
annual performance report ii not ~uir8d, th18 Section 3 .-port ilIa be
submitted by Jenuary 10 .nd. if the ~ endi before Oecember 31,
within 10 clays of plOjed completion. Only Prime Rec/pl8llta .18
18qu/18d to ,.,on to HUO. The I8pott mu.t Include
.c~ of ." 18C1p18nta .nd ~.'r Section 3 cov8l8d
contr8ct0f'8 8nd .ubconfr8Ctor8.

HUO Field omce Enter the Field Offk:e name
1 Recipient Enter the n.me and address of the recipient

submitting this report
2 Federalldentketion. Enter the number that appe8r1 on the

-.rd form (with d88hel). The Hard may be .grant,
cooperative eg-nt Of conlr8ct.

3 oal.r Amount 01 Award Enter th. doU8r .mount, rounded to the
nearelt d~r, received by the reciPient

4 & 5 Con18d Peraon/Phon. Enter the n.me .nd telephone number
01 the person with knowledge 01 the .w.rd and the recipient'1
impe~ of Sedion 3

6. Reporting P8fiod. Indicate the time period (months and y..r)
thia report COV8f$

7 O.te Report Submitted Enler the .ppropriale dale

The Secretary may ..tablilh i~e c:e~inga higher or lower ttl8n 80 percent
of III. medien for the .ree on the bail of the Secretary'llindWIga such ttl8t
V8rialiona .re -ry beC8u18 of prevailNIg levets of conltruclion colla
Of unulU8ly high- or Iow-«Icome famiies Vwy low-Incom. p-na meen
I~-incom. families (induding lingle perlOnl) WhOle incomel do not
exc:eed 50 pen:ent of the medi.n family income area, al determined by the
Secretary with .djuatmenta or lmaller .nd larger r.mii8I, except lIIat lIIe
Secretary may ..ta~ilh i~ c:elingl higher or I~r ttl8n 50 percent of
the m8di8n for lIIe .rea on ttI8 b8lil of the Secrel8ry'llindingl111at such
varialiona .re nec:ell8ry because of unusually high or I~ r.miy incomel

Submit on. (1) copy of thia r8POft 10 the HUO Heedqu.11efI O«ice of
F.ir Housing .nd Equ8 Oppcx1unily, .tthe ..me line the
perfomI8nce rwport is ..mj.-d 10 the program office. TtIe Section 3
report II lubn*I8d by J811U8Y 10 Include only contr8Ctl execu18d
~ulWIg the ~ apedied in ~m 8 PHAl/IHAs .re m report 811
~bconb'8cll

, The 181m1 'ow-income perlOnl' and II8Iy low..'=me pe~nl' have

Ihe -meanjnga given the termI in Mdion 3 (b) (2) of the Un~
S18t81 HouaWIg Act of 1937 Low-/nco- p81'8- m88n f8niiel
(.,dud~ single perIOnl) whOle incom- do nole~ 80 pe!t»nl of
the m8di8n iICCWne for the 8-, 81 d8temWned by the Secretary, with
Idjuslments for Imaller and larger famiiH, excepl that

)~(11J201C
R8 24 CFR 135



IN CO ME G urn ELINES
BY FAMILY SIZE

YEAR 2010
EL p ASO, TEXAS

~ Paso, Texas F~ 2010 Median Fami/",lncome: $40,900

LOW INCOME
80% OF MEDIAN

VERY LOW
INCOME
50% OF MEDIAN

EXTREMELY

LOW INCOME

30% OF MEDIAN

FAMILY SIZE

PERSON 26,050 16,300 9,800

1 PERSON 29,800 18,600 11,200

3PERSON 33,500 20,950 12,600

4 PERSON 37,200 23,250 13,950

SPERSON 40,200 25, 1 SO 15,IOO

6 PERSON 43,200 27,000 16,200

7 PERSON 46,150 28,850 17,300

8 PERSON 49,150 30,700 18,450

Source: U.S. Department of Housing and Urban Development: W\\'\\'.huduser.org
INCOME GUIDELINES Effective May 17,2010

CDlpubliclfolderlincome guidelines

H-IO



 

 

ADDENDUM A 
 

CERTIFICATION REGARDING LOBBYING 
 

Certification for Contracts, Grants, Loans, and Cooperative Agreements 
 

The undersigned certifies, the best of his or her knowledge and belief, that: 
 
(1)  No Federal appropriated funds have been paid or will be paid, by or on behalf of the 
undersigned, to any person for influencing or attempting to influence an officer or employee of 
any agency, a Member of Congress, an officer or employee of Congress, or an employee of a 
Member of Congress in connection with the awarding of any Federal contract, the making of any 
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, 
and the extension, continuation, renewal, amendment, or modification of any Federal contract, 
grant, loan, or cooperative agreement. 
 
(2)  If any funds other than Federal appropriated funds have been paid or will be paid to any 
person for influencing or attempting to influence an officer or employee of any agency, a 
Member of Congress, an officer or employee of Congress, or an employee of a Member of 
Congress in connection with a Federal contract, grant, loan, or cooperative agreement, the 
undersigned shall complete and submit Standard Form-ILL, "Disclosure Form to Report 
Lobbying," in accordance with its instructions. 
 
(3)  The undersigned shall require that the language of this Certification be included in the 
award documents for all subawards at all tiers (including subcontractors, subgrants, and contracts 
under grants, loans, and cooperative agreements) and that all subrecipients shall certify and 
disclose accordingly. 
 
This certification is a material representation of fact upon which reliance was placed when this 
transaction was made or entered into. Submission of the certification is a prerequisite for making 
or entering into this transaction imposed by section 1352, title 31, U.S. Code. Any person who 
fails to file the required certification shall be subject to a civil penalty of not less than $10,000 
and not more than $100,000 for each such failure. 
 
 
 

GRANTEE:   
TIERRA DEL SOL HOUSING 
CORPORATION 
 
By: ___________________________ 

       Rose Garcia, Executive Director 
 



 

   
 

 (Taken from) §130.15 Equal Opportunity clause. 
 
(a)  Government contracts. Except as otherwise provided, the following equal opportunity clause contained in section 202 of the 
Order shall be included in each Government contract entered into by the Department (and modification thereof if not included in the 
original contract): 
 
During the performance of this contract, the contractor agrees as follows: 
 
(1) The contractor will not discriminate against any employee or applicant for employment because of race, color, religion, sex, 
or national origin. The contractor will take affirmative action to ensure that applicants are employed, and that employees are treated 
during employment, without regard to their race, color, religion, sex, or national origin. Such action shall include, but not be limited to 
the following: Employment, upgrading, demotion, or transfer, recruitment or recruitment advertising; layoff or termination; rates of 
pay or other forms of compensation; and selection for training, including apprenticeship. The contractor agrees to post in conspicuous 
places, available to employees and applicants for employment, notices to be provided by the contracting officer setting forth the 
provisions of the non-discrimination clause. 
(2) The contractor will, in all solicitations or advertisements for employees place by or on behalf of the contractor, state that all 
qualified applicants will receive consideration for employment without regard to race, color, religion, sex, or national origin. 
(3) The contractor will send to each labor union or representative of workers with which he/she has a collective bargaining 
agreement or other contract or understanding, a notice to be provided by the Department's contracting officer, advising the labor union 
or workers' representative of the contractor's commitments under section 202 of Executive Order 11246 of September 24, 1965, and 
shall post copies of the notice in conspicuous places available to employees and applicants for employment 
(4) The contractor will comply with all provisions of Executive Order 11246 of September 24, 1965, and of the rules, 
regulations and relevant orders of the Secretary of Labor. 
(5) The contractor will furnish all information and reports required by Executive Order 11246 of September 24, 1965, and by the 
rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will permit access to his books, records, and accounts 
by the Department and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations, and 
orders. 
(6) In the event of the contractor's non-compliance with the nondiscrimination clauses of the contract or with any of such rules, 
regulations, or orders, this contract may be canceled, terminated or suspended in whole or in part and the contractor may be declared 
ineligible for further Government contracts in accordance with procedures authorized in Executive Order 11246 of September 24, 
1965, and such other sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of September 24, 1965, 
or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law. 
(7)  The contractor will include the provisions of paragraphs (1) through (7) in every subcontract or purchase order unless 
exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to section 204 of Executive Order 11246 of 
September 24, 1965, so that such provisions will be binding upon each subcontractor or vendor. The contractor will take such action 
with respect to any subcontract or purchase order as the Department may direct as a means of enforcing such provisions including 
sanctions for noncompliance: Provided, however, That in the event the contractor becomes involved in, or is threatened with, 
litigation with a subcontractor or vendor as a result of such direction by the Department, the contractor may request the United States 
to enter into such litigation to protect the interests of the United States.  
(sic)  
(c)   Subcontracts. Each nonexempt prime contractor or subcontractor shall include the equal opportunity clause in each of its 
nonexempt subcontracts. 
 
(d)  Incorporation by reference. The equal opportunity clause may be incorporated by reference in Government bills of lading, 
transportation requests, contracts for deposit of Government funds, contracts for issuing and paying U.S. savings bonds and notes, 
contracts and subcontracts less than $50,000 and such other contracts as the Director may designate. 
(e)  Incorporation by operation of the order and departmental regulations. By operation of the order, the equal opportunity clause shall 
be considered to be a part of every contract and subcontract required by the order, the "rules and regulations" and these regulations to 
include such a clause whether or not it is physically incorporated in such contracts. The clause is applicable to every nonexempt 
contract where there is no written contract between the Department and the contractor. 
(f)  Adaptation of language. Such necessary changes in language may be made in the equal opportunity clauses as shall be appropriate 
to identify properly the parties and their undertaking. 




