EDMUND G. ARCHULETA, PE.

October 13, 2004

The Honorable Mayor and City Council
City of El Paso Texas

2 Civic Center Plaza, 10™ Floor

El Paso, Texas 79901

Re: RESOLUTION AUTHORIZING THE MAYOR TO SIGN, ON BEHALF OF THE CITY, AN INTERIM
AGREEMENT REGARDING FORBEARANCE AMONG THE UNITED STATES OF AMERICA
DEPARTMENT OF THE INTERIOR BUREAU OF RECLAMATION; THE EL PASO COUNTY WATER
IMPROVEMENT DISTRICT NUMBER 1; AND THE CITY OF EL PASO, ON BEHALF OF ITS EL PASO
WATER UTILITIES PUBLIC SERVICE BOARD; AND, AUTHORIZING THE EL PASO WATER UTILITIES
GENERAL MANAGER TO BE THE SIGNATORY ON FARMER FORBEARANCE CONTRACTS AND
ASSIGNMENTS OF WATER ALLOCATION TO THE CITY OF EL PASO, EXHIBITS THERETO.

Dear Honorable Mayor Wardy and City Council Representatives:

Since January 2000, in order to increase the available surface water for municipal use in times of
drought, the El Paso Water Utilities has been negotiating a short-term water forbearance contract
with the United States Bureau of Reclamation (Federal Manager of the Rio Grande Reclamation
Project) and the El Paso County Water Improvement District Number 1 (the receiving and
distributing entity for Project water in Texas). In August of this year, with the special effort of
Mayor Wardy and Fermin Acosta (PSB Chair), the parties reached agreement on the contract
form and provisions. This contract would allow El Paso Water Utilities to purchase allocated
Project Water directly from property owners (irrigators) with the water being delivered for
municipal use by the District.

The Federal Government requires that the overarching Interim Agreement Regarding
Forbearance be executed by the Utility, the District, the City and the Bureau to be effective.
September 8, 2004, the El Paso Water Utilities Public Service Board passed a resolution
authorizing its Chair to sign the agreement and requesting the City Council authorize the Mayor
to sign the agreement on behalf of the City. The District passed its resolution authorizing their
Board President to sign the agreement. The Bureau has stated that they will approve and sign the
agreement as soon as the City signs. The Bureau and the District have also agreed, with Council
approval, to accept the General Manager of the Utility as signatory on individual forbearance
contracts made under the authority of the overall Interim Agreement.
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Enclosed is a copy of the PSB Resolution dated September 8, 2004, requesting that the City
Council authorize the Mayor to sign the Interim Agreement Regarding Forbearance Among the
United States of America Department of the Interior Bureau of Reclamation, the El Paso County
Water Improvement District Number 1, and the City of El Paso, on behalf of the its El Paso
Water Utilities Public Service Board. The PSB Resolution (enclosed) describes the contracts and
relates some history regarding events that took place since 1905 when the Rio Grande
Reclamation Project came into being.

Also enclosed is a copy of the Interim Agreement Regarding Forbearance among the parties and
a copy of the short-term Forbearance Contract and Assignment of Water Allocation for
Conversion to Domestic, Municipal or Industrial Uses for use by the farmers. A copy of the
proposed City Council Resolution is enclosed for your consideration regarding this matter.

I, or a member of my staff, will attend the Council meeting to answer any questions concerning
this item. In the meantime, please call me if you need additional information.

Sincerely,

i/&é @b\\j‘“s-.

T—
Edmund G. Archuleta, P.E.
General Manager

Enclosures

Cc: Joyce Wilson, City Manager
Chuy Reyes, General Manager El Paso County Water Improvement District #1
Nicholas Costanzo, Assistant General Manager, EPWU
Adrian Ocegueda, Executive Assistant to the Mayor
Laura M. Uribarri, Executive Assistant to the Mayor
Richarda Duffy Momsen, Municipal Clerk
Lisa A. Elizondo, City Attorney
Theresa Cullen-Garney, Deputy City Attorney
Ed Fierro, P.E., Water Rights Engineer

P:\20042005\0ct2004\M&CCLitrInterimA grForbearanceBURECWID#1 CityPSB.doc
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FL paso\','[: ¢ A UTILITIES
PUBLIC BOARD

TO: Theresa Cullen-Garney, Deputy City Attorney
- FROM: Robert D. Andron, General Counsel %
DATE: October 13,2004

SUBJECT: RESOLUTION AUTHORIZING THE MAYOR TO SIGN, ON BEHALF OF THE
CITY, AN INTERIM AGREEMENT REGARDING FORBEARANCE AMONG
THE UNITED STATES OF AMERICA DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION; THE EL PASO COUNTY WATER
IMPROVEMENT DISTRICT NUMBER 1; AND THE CITY OF EL PASO, ON
BEHALF OF ITS EL PASO WATER UTILITIES PUBLIC SERVICE BOARD:;
AND, AUTHORIZING THE EL PASO WATER UTILITIES GENERAL
MANAGER TO BE THE SIGNATORY ON FARMER FORBEARANCE
CONTRACTS AND ASSIGNMENTS OF WATER ALLOCATION TO THE CITY
OF EL PASO, EXHIBITS THERETO.

CONSENT AGENDA - City Council Agenda — October 26, 2004

Priority action on this item has been requested by Mayor Wardy.

On or about January 2000, the El Paso Water Utilities began negotiating a short-term
irrigation water forbearance contract with the United States Bureau of Reclamation
(Federal Manager of the Rio Grande Reclamation Project) and the El Paso County Water
Improvement District Number 1 (the receiving and distributing entity for Project water in
Texas). In August of this year, the parties reached agreement on the contract form and
provisions. This contract would allow El Paso Water Utilities to purchase allocated
Project water directly from property owners (irrigators) with the water being delivered for
municipal use by the District.

The Federal Government requires that the overarching Interim Agreement Regarding
Forbearance be executed by the Utility, the District, the City of El Paso and the Bureau to
be effective. September 8, 2004, the El Paso Water Utilities Public Service Board passed
a resolution authorizing the Chair of the Public Service Board to sign the agreement and
requesting the City Council authorize the Mayor to sign the agreement on behalf of the
City as required by the Bureau and the District. The District passed a resolution
authorizing their Board President to sign the agreement. The Bureau has stated that they
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will approve and sign the agreement as soon as the City signs. The Bureau and the
District have also agreed, with Council approval, to accept the General Manager of the
Utility as signatory on individual forbearance contracts under the authority of the overall
Interim Agreement. The Agreement provides that the Utility can purchase from
irrigation water rights farmers up to 85% of their available irrigation Project water.

REQUEST TO PLACE ITEM ON CITY COUNCIL AGENDA

Attached are copies of the Interim Agreement, the Farmer Forbearance Contract and
Assignment of Water Allocation For Conversion to Domestic, Municipal, or Industrial
Uses, and a draft Resolution for City Council’s consideration and approval. The
Resolution is requesting the City Council authorize the Mayor to sign the Interim
Agreement and authorize the El Paso Water Utilities General Manager to sign the
individual short-term forbearance contracts on behalf of the City. Also included with this
packet are five (5) originals each of which must be executed with original signatures,
when approved. Once executed, please return all five (5) originals to this office so
that the originals can be forwarded to the Bureau for approval and signature. After
final execution by the Bureau, the Utility will provide to the City Clerk one original.

For City Council agenda action, this office will distribute copies to the Mayor, City
Council Representatives, City Manager, and other appropriate staff.

A Utility representative will attend the City Council meeting to answer any questions
concerning this item. Thank you.

Attachments

cc: Joe Wardy, Mayor
Joyce Wilson, City Manager
Edmund G. Archuleta, P. E., General Manager, EPWU
Chuy Reyes, General Manager, El Paso County Water Improvement District No. 1
Nicholas Costanzo, Assistant General Manager, EPWU
Adrian Ocegueda, Executive Assistant to the Mayor
Laura M. Uribarri, Executive Assistant to the Mayor
Lisa Elizondo, City Attorney
Richarda Duffy Momsen, City Clerk
Ed Fierro, P.E., Water Rights Engineer

P:\2004-2005\0ctober2004\CityCouncilltems\Citymemo.interim.forbearance.contract.Burec.City. EPWU.EPCWID#1.0ct2004.doc



RESOLUTION

RESOLUTION AUTHORIZING THE MAYOR TO SIGN, ON BEHALF OF THE CITY, AN INTERIM
AGREEMENT REGARDING FORBEARANCE AMONG THE UNITED STATES OF AMERICA
DEPARTMENT OF THE INTERIOR BUREAU OF RECLAMATION ; THE EL PASO COUNTY WATER
IMPROVEMENT DISTRICT NUMBER 1; AND THE CITY OF EL PASO, ON BEHALF OF ITS EL PASO
WATER UTILITIES PUBLIC SERVICE BOARD; AND, AUTHORIZING THE EL PASO WATER
UTILITIES GENERAL MANAGER TO BE THE SIGNATORY ON FARMER FORBEARANCE
CONTRACTS AND ASSIGNMENTS OF WATER ALLOCATION TO THE CITY OF EL PASO,
EXHIBITS THERETO.

WHEREAS, the Rio Grande Reclamation Project (the “Project”) was approved by the United States
February 25, 1905 resulting in the construction of the Elephant Butte Reservoir and other structures to provide for
agricultural irrigation water for the Project area; and,

WHEREAS, the United States of America Department of the Interior Bureau of Reclamation (the
“Bureau”) operates the Project and the El Paso County Water Improvement District No. 1 (the “District”) receives
water from the Project and makes deliveries of the majority of irrigation water to agricultural irrigation farmers in El
Paso County and, a much lesser amount, by contractual agreement to the City of El Paso for municipal use; and,

WHEREAS, with the approval of the Bureau and the concurrence of the District, the City of El Paso,
acting by and through its El Paso Water Utilities Public Service Board (the “City”), desires to enter into short-term
contracts with irrigation water rights farmers for the forbearance of their allotted water so that the water can be sold
and delivered to the City; and,

WHEREAS, the El Paso Water Utilities (the “Utility”) and the District entered into a Memorandum of
Understanding, May 22, 2004, whereby the Utility and the District agreed to enter into an Interim Agreement
Regarding Forbearance (the “Interim Agreement”) such that the Utility would be able to purchase from irrigation
water rights farmers up to 85% of their available irrigation water; and,

WHEREAS, the Utility and the District, in cooperation with the Bureau, have agreed upon the form and
content of such Interim Agreement and its individual farmer forbearance contracts; and,

WHEREAS, the Interim Agreement is required by the Bureau to be executed by the Utility, the District,
the City of El Paso and, the Bureau to be effective; NOW , THEREFORE,

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL PASO THAT:

The Mayor is hereby authorized to sign, on behalf of the City, an Interim Agreement Among the United
States of America Department of the Interior Bureau of Reclamation, the El Paso County Water Improvement
District Number 1, and the City of El Paso, on behalf of its El Paso Water Utilities Public Service Board. The City
Council further authorizes the General Manager of the El Paso Water Utilities to sign individual short-term
forbearance contracts on behalf of the City.

PASSED AND APPROVED this day of , 2004,

THE CITY OF EL PASO
ATTEST:

Joe Wardy, Mayor

Richarda Duffy Momsen, City Clerk

APPROVED AS TO FORM: APPROVED AS TO FORM:
/ég( J /%#zéﬂ
City Attorney Robert D. Andron, General Counsel, PSB

P:\20042005\Oct2004\CityCouncilitems\CITYreso‘interim,forbearance.contract.Burec.City.EPWU.EPCWID#l .Oct2004 .doc
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RESOLUTION IR

A RESOLUTION AUTHORIZING THE CHAIR OF THE PUBLIC SERVICE BOARD TO SIGN
AN INTERIM AGREEMENT REGARDING FORBEARANCE AMONG THE UNITED STATES
OF AMERICA DEPARTMENT OF THE INTERIOR BUREAU OF RECLAMATION; THE EL
PASO COUNTY WATER IMPROVEMENT DISTRICT NUMBER 1; AND THE CITY OF EL
PASO, ON BEHALF OF ITS EL PASO WATER UTILITIES PUBLIC SERVICE BOARD; AND,
AUTHORIZING THE EL PASO WATER UTILITIES GENERAL MANAGER TO BE THE
SIGNATORY ON FARMER FORBEARANCE CONTRACTS AND ASSIGNMENTS OF
WATER ALLOCATION TO THE CITY OF EL PASO, EXHIBITS THERETO. ALSO,
REQUESTING THE EL PASO CITY COUNCIL AUTHORIZE THE MAYOR TO SIGN THE .
INTERIM AGREEMENT REGARDING FORBEARANCE AMONG THE PARTIES; AND
PROVIDING AN EFFECTIVE DATE.

WHEREAS, the Rio Grande Reclamation Project (the “Project”) was approved by the
United States February 25, 1905 resulting in the construction of the Elephant Butte Reservoir
and other structures to provide for agricultural irrigation water for the Project area; and,

WHEREAS, the United States of America Department of the Interior Bureau of
Reclamation (the “Bureau”) operates the Project and the El Paso County Water Improvement
District No. 1 (the "District”) receives water from the Project and makes deliveries of the majority
of irrigation water to agricultural irrigation farmers in El Paso County and, a much lesser
amount, by contractual agreement to the City of El Paso; and,

WHEREAS, with the approval of the Bureau and the concurrence of the District, the City
of El Paso, acting by and through its El Paso Water Utilities Public Service Board (the “City"),
desires to enter into short-term contracts with irrigation water rights farmers for the forbearance
of their allotted water so that the water can be sold and delivered to the City; and,

WHEREAS, the El Paso Water Utilities (the “Utility”) and the District entered into a
Memorandum of Understanding, May 22, 2004, whereby the Utility and the District agreed to
enter into an Interim Agreement Regarding Forbearance (the “Interim Agreement”) such that the
Utility would be able to purchase from irrigation water rights farmers up to 85% of their available
irrigation water; and, R

WHEREAS, the Ultility and the District, in cooperation with the Bureau have agreed upon
the form and content of such Interim Agreement and its individual farmer forbearance contracts;
and,

WHEREAS, the Interim Agreement must be executed by the Utility, the District, the City
of El Paso and, the Bureau to be effective; NOW , THEREFORE,

BE IT RESOLVED by the El Paso Water Utilities Public Service Board of the City of El
Paso, Texas; that:

Section 1. The El Paso Water Utilities Public Service Board hereby authorizes the Chair
of the Board to execute the Interim Agreement Regarding Forbearance among the United
States of America Department of the Interior Bureau of Reclamation, the El Paso County Water
Improvement District No. 1, and the City of El Paso, by and through its El Paso Water Utilities
Public Service Board.

Section 2. The General Manager of the El Paso Water Utilities is hereby further
authorized to sign individual irrigation farmer short-term forbearance contracts in accordance
with the Interim Agreement Regarding Forbearance for the assignment of the irrigation farmers’
water allocation for conversion to domestic, municipal or industrial uses.

1



Section 3. The El Paso Water Utilities Public Service Board hereby requests that the El
Paso City Council authorize the Mayor of the City of El Paso to sign the Interim Agreement
Regarding Forbearance at its earliest convenience. It is also requested that the El Paso City
Council authorize the General Manager of the El Paso Water Utilities to sign the individual
short-term forbearance contracts on behalf of the City.

Section 4. Copies of the Interim Agreement Regarding Forbearance and the short-term
irrigation farmer Forbearance Contract and Assignment of Water Allocation for Conversion to
Domestic, Municipal or Industrial Uses are attached hereto and incorporated herein by this
reference for all purposes.

Section 5. An original of this Resolution shall be forwarded to the appropriate officials of
the City of El Paso for action in accordance herewith.

PASSED AND APPROVED at a regular meeting of the Public Service Board of the
City of El Paso, Texas, this 8™ day of September, 2004, at which meeting a quorum was
present, said meeting being held in accordance with the provisions of V.T.C.A. Government
Code, Sections 551.001, et. seq.

EL PASO WATER UTILITIES

PUBLIZ]SERVICE BOA
ATTEST: ﬁl .

e mn_
/ Chair

Secretary-Treasurer

APPROVED AS TO FORM:

A ALk

Robert D. Andron, General Counsel

P:\20042005\Sept2004\Reso\RESO.INTERIM.FORBEARANCE.CONTRACT.BUREC.CITY. EPWU.EPWID#1.sep2004-Microsoft Word



Contract No. 04-WC-40-310

INTERIM AGREEMENT REGARDING FORBEARANCE
Among the
UNITED STATES OF AMERICA
DEPARTMENT OF THE INTERIOR
BUREAU OF RECLAMATION,
the
EL PASO COUNTY WATER IMPROVEMENT DISTRICT NO. 1,
and
CITY OF EL PASO, BY AND THROUGH ITS PUBLIC SERVICE BOARD

THIS INTERIM AGREEMENT REGARDING FORBEARANCE (“Agreement”) is
made and entered into as of the _____ day of , 2004, by and among
the EL PASO COUNTY WATER IMPROVEMENT DISTRICT NO. 1, a political
subdivision of the State of Texas, organized and existing under and by virtue of Article
XVI, Section 59 of the Constitution of the State of Texas (the “District”), the CITY OF
EL PASO, a municipal corporation organized and existing under and by virtue of the
laws of the State of Texas, by and through its Public Service Board, acting through its
duly authorized Chairman (the “City”), and the UNITED STATES OF AMERICA (the
“United States™), through the Secretary of the Interior (the “Secretary”), pursuant to the
Act of June 17, 1902 (32 Stat. 388; 43 U.S.C. §391) and all acts amendatory thereof or
supplementary thereto, particularly the Act of February 25, 1920 (41 Stat. 451; 43 U.S.C.
§521).

RECITALS

WHEREAS, the Rio Grande Reclamation Project (the “Project”) was authorized by
Congress (Act of February 25, 1905 Ch. 798, Public Law 58-104, 33 Stat. 814);

WHEREAS, the District receives water from the Project subject to and in accordance
with Reclamation Law and contracts with the United States;

WHEREAS, the United States and the District heretofore entered into that certain
Contract No. 8-WC-40-R5030 for the Conversion of Rio Grande Project Water from

Interim Agreement Regarding Forbearance Page ]
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Contract No. 04-WC-40-310

Irrigation to Miscellaneous Purposes and Uses Other than Irrigation dated March 19,
1998 (the “Conversion Contract”);

WHEREAS, pursuant to the Conversion Contract, the District, the City and the United
States entered into that certain Third-Party Contract No. 00-WC-40-R6460 for the
Conversion of Rio Grande Project Water from Irrigation to Miscellaneous Purposes and
Uses Other than Irrigation dated December 1, 1999 (the “Third-Party Contract™);

WHEREAS, pursuant to the Conversion Contract and the Third-Party Contract, the City
desires to contract with owners of District Water Rights Land for the forbearance of
District Water which such owners are entitled to receive from the District;

WHEREAS, this Agreement is entered into subject to the Conversion Contract, the Third
Party Contract, the above cited statutes, regulations of Congress, and the rules,
regulations and policies of the United States Secretary of Interior and/or of the United
States Bureau of Reclamation related to the Rio Grande Project;

WHEREAS, the primary purpose for which the District was formed was to enable the
delivery of water for use in irrigation, and factors related to the forbearance of irrigation
water by owners of District Water Rights Land pursuant to forbearance agreements
between such owners and the City of El Paso may adversely impact the ability and
efficiency of the District to deliver water to owners of District Water Rights Land, and
the extent of such adverse impact cannot be predicted with any certainty, and the District
is only willing to enter into this Agreement in reliance on the City’s agreement herein to
mitigate such adverse impact as hereinafter provided;

WHEREAS, because of drought the quantity of runoff from snowmelt in the Upper Rio
Grande Watershed flow into the Rio Grande Project reservoirs has been significantly
below average for the past five years;

WHEREAS, the drought has resulted in reduced water availability to the Rio Grande
Project and created emergency water use restriction on users of water from the Rio
Grande Project; and

WHEREAS, this Agreement is intended to allow the City to enter short term forbearance
agreements with property owners during the term of this Agreement, while the long-term
Agreement Regarding Forbearance with the District and the United States Bureau of
Reclamation is being negotiated.

Interim Agreement Regarding Forbearance Page 2



Contract No. 04-WC-40-310

AGREEMENT

NOW, THEREFORE, the parties hereto agree as follows:

1. Definitions of Terms Used in this Agreement:

A.

District Water: Any and all water available to the District regardless of the source,
including Project Water.

District Water Rights Land: Lands located within the boundaries of the District
that are classified under Reclamation Law and by the District as “irrigable” or as
having “first class water rights” and, therefore, are entitled to receive annual
allotments of Project Water under applicable law.

Landowner: The fee simple owner of a parcel or parcels of District Water Right
Lands, including any individual or entity (such as a tenant, executor, attorney in
fact or other person authorized to act for the landowner) possessing the legal right
to enter into agreements concerning the use or delivery of the irrigation water
allocated by the District to such parcel or parcels.

. Project Water: Water appropriated or otherwise acquired by the United States for

the benefit of the District.

Reclamation Law: The Act of June 17, 1902 (32 Stat. 388; 43 U.S.C. §391), and
all acts amendatory thereof or supplementary thereto, including particularly the
Act of February 25, 1920 (41 Stat. 451).

Secretary or Contracting Officer: The Secretary of the Interior of the United
States or his duly authorized representative.

2. Coordination with Conversion Contract and Third-Party

This Agreement is entered into pursuant to and subject to the Conversion Contract
and the Third-Party Contract.

3. Contracting Authority

This Agreement is executed under the authority of the Conversion Contract, the
Third-Party Contract, the Act of June 17, 1902 (32 Stat. 388; 43 U.S.C. §391) and

Interim Agreement Regarding Forbearance Page 3



Contract No. 04-WC-40-310

all acts amendatory thereof or supplementary thereto, particularly the Act of
February 25, 1920 (41 Stat. 451; 43 U.S.C. §521).

4. Forbearance Contracts

A. The City shall have the right to enter into contracts (“forbearance contracts”) with
owners of District Water Rights Land by the terms of which the Landowners agree
to forbear all or a portion of the District Water which the Landowners are entitled
to receive from year to year from the District and to assign to the City the right to
receive all or a portion of the District Water which the owners of such District
Water Rights Land are entitled to receive from the District, subject to the
reservation by the District of 15% of the District Water forborne by such owners
(such reservation by the District being made to insure mitigation of any adverse
impact on the District). The District and the Secretary hereby approve all
forbearance contracts entered into between the City and a Landowner pursuant to
this Agreement provided such forbearance contracts are executed in the form
attached hereto as Exhibit A, which is attached hereto and incorporated herein.
The term of each forbearance contract shall expire on or before a date
simultaneous with the expiration of the term of this Agreement, or any extension,
renewal or amendment of this Agreement.

B. Provided a forbearance contract entered into by the City and a Landowner is in the
form attached hereto as Exhibit A and the information contained therein is verified
as by the District, no further written approval or consent of the forbearance
contract by the District or the Secretary shall be required. Each forbearance
contract entered into by the éity and a Landowner shall be effective upon delivery
of a fully executed copy of same to the District. The District shall verify the
information in an executed forbearance contract in the form of Exhibit A within 45
calendar days after receipt of such contract by the District.

C. In the event the City enters into a forbearance contract that is not in the form
attached hereto, such forbearance contract shall not be effective unless and until it
is executed by the City and the Landowner and approved in writing by the District
and the Secretary. Once approved such modified terms may be utilized by the
City and Landowners in future forbearance contracts under this Agreement
without future approval being required of the District and the Secretary.
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D. The City shall not enter into forbearance contracts for a total of more than five
thousand (5,000) acres of District Water Rights Land in the aggregate, pursuant to
this Agreement. '

5. Delivery of District Water to the City

Upon request by the City during the term of this Agreement, the District shall
deliver to the City the District Water forborne and assigned to the City pursuant to
the forbearance contracts in effect pursuant to Paragraph 4 above less the 15%
thereof reserved by the District. The City shall have the right to use such District
Water for municipal water supply purposes and uses other than irrigation. The
District agrees that the City’s use of such District Water shall not be subject to
any additional restrictions (other than those applicable to all owners of irrigable
lands within the District). The City shall only receive District Water pursuant to
this Agreement at times when the District is making deliveries of District Water
for irrigation using the American Canal Extension to convey such waters. This
Agreement does not constitute a wholesale water supply or any type of water
supply contract.

6. Term

The Term of this Agreement shall commence on upon execution by all parties and
shall expire on December 31 of the second year following execution of the
Agreement.

7. Securing Compliance with Nﬁﬁonal Environmental Policy Act

The United States shall, at the City’s sole cost and expense, take all steps
necessary to comply with the National Environmental Policy Act (NEPA) and
other environmental laws so as to allow the United States to execute this
Agreement. Execution of this Agreement by the United States will constitute
compliance with NEPA and all other environmental laws as to all Forbearance
Contracts entered into by the City pursuant to this Agreement so long as the
Forbearance Contracts are in substantially the forms attached hereto as Exhibit A.

8. Price of District Water

The price of District Water purchased by the City pursuant to this Agreement and
the forbearance contracts shall be determined in accordance with Paragraph 14 of
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Contract No. 04-WC-40-310

the Third-Party Contract. Payments due to Landowners under the forbearance
contracts shall be paid directly to Landowners by the City in accordance with the
requirements set forth in Exhibit A. The City shall pay only for water it is
acquiring and shall not be required to pay for the District’s reserved water. The
Federal Revenues (as defined in the Third-Party Contract) shall be payable as
provided in the Third-Party Contract.

9. The District’s Portion

An administrative fee of $100 per year, shall be paid annually by the City to the
District for each forbearance contract filed with the District pursuant to this
Agreement. The City shall pay the District an initial administrative fee of $100 for
each forbearance contract when such contract is filed with the District, and an
annual administrative fee of $100 for each calendar year following the year in
which such contract was filed with the District and such contract is in effect.
Subsequent annual payments are due on March 1 of each year that such
forbearance contract is in effect. No additional charges will be made by the
District, other than the District’s normal water assessments, and taxes and charges
assessed against lands within District boundaries, and which charges shall be paid
in accordance with the District rules, policies, and regulations and the
requirements set forth in Exhibit A.

10.Notices

Any notice, demand, or request authorized or required by this Agreement must be
in writing and shall be deeméd given and effective when actually received by the
party to be notified if hand-delivered to such party at the address for such party
below, or upon deposit in the United States mail, postage prepaid, and addressed
to the party to be notified at the address for such party below:

If to the United States:

Regional Director, Upper Colorado Region
Bureau of Reclamation

125 South State Street Room 6107

Salt Lake City, Utah 84138-1147
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Contract No. 04-WC-40-310

If to the District:

El Paso County Water Improvement District No. 1:
Attn: General Manager

294 Candelaria

El Paso, Texas 79907-5599

If to the City:

Public Service Board:
Attn: General Manager
1154 Hawkins Blvd.

El Paso, Texas 79925

The designation of the addressee or the address may be changed by notice given in
the same manner as provided in this paragraph for other notices.

11.Successors and Assigns Bound

The provisions of this Agreement shall inure to the benefit of and be binding upon
the successors and assigns of the respective parties hereto; provided, however, that
any assignment by the City of any interest or right pursuant to this Agreement
must be agreed to in writing by the Contracting Officer and the District.

12.Entire Agreement

This Agreement represents the entire agreement of the parties on the subject
matter hereof, and all previous negotiations, representations, and oral agreements
of the parties, if any, on such subject matter are incorporated herein. No
subsequent amendment or modification hereof shall be effective unless reduced to
writing and signed by all of the parties hereto.
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Contract No. 04-WC-40-310

IN WITNESS WHEREOQF, the parties hereto have caused this Agreement Regarding
Forbearance to be duly executed as of the day and year first written above.

United States of America

By:

Date:

Regional Director, Upper Colorado Region, Bureau of Reclamation

Attest

By:

Field Solicitor
City of El Paso

By:

Joe Wardy, Mayor
Attest

By:

Richarda Duffy-Momsen, City Clerk

Fermm Acosta, Jr., Cha1rman

/ZMA

Ruben Guerra, Secretary

Date:

Approved to Form

By:
City Attorney

Date: éﬁ«p/t 84’ o’ZOOL{'

Approved as to Form
By: M

Bob Andron, General Counsel

El Paso ounty Water Improvement District No. 1

By: Date:
ohnny Stub Pres1dent of the Board of Directors

Attest ! :

By: .—-—-— 7

Smgh Secretary

Interim Agreement Regarding Forbearance
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Contract No. 04-WC-40-310

FORBEARANCE CONTRACT AND ASSIGNMENT OF WATER ALLOCATION
FOR CONVERSION TO DOMESTIC, MUNICIPAL, OR INDUSTRIAL USES

This Forbearance Contract and Assignment of Project Water Allocation for Conversion
to Domestic, Municipal, or Industrial Use (“Contract”) is made between the City of El
Paso, a Texas municipal corporation, acting by and through its Public Service Board,
collectively, (“City”), and an owner of fee title or of the
right to contract for use of irrigation rights (“Landowner”), (collectively “the Parties”),
and verified and approved as to form by the El Paso County Water Improvement District

No. 1 (“District”).

NOW, THEREFORE, for and in consideration of the mutual covenants: set forth herein
and other good and valuable consideration, Landowner and the City agree as follows:

1. PROPERTY. Landowner warrants that he/she either (a) owns in fee simple the
following described parcel of real property (“Property”) being more particularly
described (including identification by District Landowner Number) on Attachment
“A” attached hereto and made a part hereof, or (b) otherwise holds an interest in
the Property or a legal right that provides Landowner the authority and power to
execute this Contract. Landowner further warrants that the Property constitutes
land within the boundaries of the District (“District”), is classified by the District
as irrigable land having first-class water rights and is entitled to receive an annual

allocation of water from the District.

2. AUTHORITY. The Parties agree that this Contract is made pursuant to and
subject to Rio Grande Project Conversion Contract No. 8-WC-40-R5030 among
the United States of America, the District, and the City, dated March 19, 1998, the
Rio Grande Project Third-Party Contract No. No. 00-WC-40-R6460 among the
United States of America, the District, and the City, dated December 1, 1999 and
the Rio Grande Project Interim Agreement Regarding Forbearance - Contract No.
04-WC-40-310 among the United States of America, the District, and the City,
dated (the “Interim Agreement Regarding Forbearance™), and all

other applicable federal and state law.
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Contract No. 04-WC-40-310

. FORBEARANCE PAYMENT shall be made in accordance with the following:

Date: From to

Number of Acres or Acre-Feet:

Price per Acre or Acre-Feet:

Terms of Payment:

. ALLOCATED WATER shall mean the quantity of water that is allocated by the
District for delivery to the Landowner at the Property in a given calendar year
during the term of this Contract. Allocated Water is the total quantity of water that
the District allocates on a month-by-month basis during the times when water is
released by the United States of America from Caballo Reservoir and water is
ordered by the District from the United States of America for diversion by the
United States of America at the American Diversion Dam.

. FORBEARANCE WATER shall mean the quantity of water equal to %
of the quantity of Allocated Water made available by the District for delivery to
the Property by the District during a given calendar year during the of the Term
(as hereinafter defined) of this Contract.

. AVAILABLE WATER shall mean the quantity of water equal to 85% of the
Forbearance Water, in accordance with the Interim Agreement Regarding
Forbearance and as required by the District. The District shall not be obligated to
deliver to the City in any future year any Available Water not delivered by the
District to the City during the calendar year in which such water was made
available by the District to the City pursuant to this Contract unless the District
and the Secretary allow other users of District Water to carry over unused
Allocated Water for delivery in a future year.

. COVENANT NOT TO IRRIGATE. Landowner covenants with City and the
District that Landowner will not order from the District, accept, divert, or use any
of the Forbearance Water during the term of this Contract. Violation of this
covenant constitutes not only a breach of contract but also an unlawful taking of
water under the Texas Water Code for which the District may seek any and all
remedies that may be provided by statue, common law, or any applicable contract.

. ASSIGNMENT. Landowner hereby transfers and assigns to the City all rights of
Landowner to the delivery by the District of the Available Water that the Property
is entitled to receive from the District for each calendar year during the term of
this Contract.
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9. LANDOWNER’S REPRESENTATIONS AND WARRANTIES. Landowner
represents and warrants to the City that: (i) Landowner is the record owner of fee
simple title to the Property; (ii) as owner of the Property, Landowner is entitled to
receive Allocated Water from the District; (iii) Landowner has not transferred to
any other person or entity any portion of the Forbearance Water that the Property
is entitled to receive from the District; (iv) Landowner is authorized to enter into
this Contract and the undersigned constitute all of the owners and/or persons
baving authority to assign the Available Water; (v) the person executing this
Contract on behalf of Landowner is authorized to do so; and (vi) there are no
taxes, assessments, charges, or fees (including penalties and interest) against the
Property due and owing to the District, the County of El Paso, or any other
governmental entity as of the Effective Date of this Contract.

10.TAXES, ASSESSMENT, CHARGES, OR FEES. Payment of all taxes,
assessments, charges, or fees due to the District and associated with the Property
or this Contract is a condition of the District’s delivering the Available Water to
the City at any time during the Term of this Contract. The City may pay such
taxes, assessments, charges, or fees to the District on behalf of the Landowner and
deduct such amount from any payment due the Landowner by the City under
paragraph 3. above, or the Landowner shall reimburse the City within 30 days
after the City gives the Landowner and the District notice of such amounts paid by
the City on behalf of the Landowner to the District. Nothing in this Contract shall
change or modify the responsibility of the Landowner to the District to pay all
taxes, assessments, charges, or fees due the District.

11.IRREVOCABILITY. This Contract is irrevocable by the Landowner or the City
during the term hereof and ‘can be terminated by the Parties hereto prior to the
expiration of the Term hereof only by the mutual written agreement of the
Landowner and the City, and notice of such termination to the District.

12. COMMUNITY DITCHES. Landowner acknowledges and agrees that Landowner
shall have the continuing responsibility to participate in the cost of operation and
maintenance of any community ditch in which the Landowner has an interest to
the same extent Landowner would have been responsible had this Contract not
been entered into, if any. The Landowner and the City acknowledge and agree
that the District may withhold delivéry of any water made available to the City
under this Contract if the Landowner fails to meet such responsibilities and/or
violates any of the rules or regulations of the District, in which case the City may
recover or withhold payment to the Landowner under this Contract.
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13.BINDING EFFECT. This Contract shall be binding upon the successors in
interest and assigns of the Parties.

14.COVENANT RUNNING WITH THE PROPERTY. This Contract shall be a
covenant running with the Property.

15.RESOLUTION OF AUTHORITY. If the Landowner is a legal entity other than
an individual, the Landowner shall provide as an attachment to this Contract a
Certificate of Resolution stating the authority of the person or persons to execute
this Contract on Landowner’s behalf.

16. TERM. The term (“Term”) of this Contract shall commence on the Effective Date
(as hereinafter defined) and shall end on or on the date
of termination of the Interim Forbearance Contract, whichever occurs first.

17.DISPUTE. If a dispute arises between the City and the Landowner or anyone
claiming any right, title or interest in or to the rights to water appurtenant to the
Property, the Landowner and the City shall, at their sole expense, obtain a
determination of the issue (in a court of law, if necessary) and shall, to the extent
permitted by law, hold the United States of America and the District harmless
from any failure to make deliveries to the Landowner pending final settlement of
the issue and shall release the United States of America and the District from any
claim or claims for damages from the District’s withholding delivery of water to
the Landowner until the time such issue has been finally determined.

18. AUTHORIZED TO EXECUTE CONTRACT: The City Council of the City of El
Paso and the City of El Paso Public Service Board have authorized execution of
this Contract by the General Manager of the City of El Paso Public Service Board.

19.EFFECTIVE DATE. The effective date (“Effective Date”) of this Contract shall
be the date on which a fully executed copy of this Contract is received by the
District. This Contract is executed in multiple counterparts, each of which shall be
deemed to be an original for all purposes.

20.NOTICE. Any notice, demand, or request authorized or required by this Contract
must be in writing and shall be deemed given and effective when actually received
by the party to be notified and the District if hand-delivered to such party and the
District at the address for such party and the District below, or upon deposit in the
United States mail, postage prepaid, sent by certified mail, return receipt
requested, and addressed to the party to be notified and the District at the address
for such party and the District below:
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Landowner:

City: Public Service Board
Attn: General Manager
1154 Hawkins Blvd.

El Paso, Texas 79925

District: El Paso County Water Improvement District No. 1
294 Candelaria '
El Paso, Texas 79907-5599

The designation of the addressee or the address may be changed by notice given in
the same manner as provided in this paragraph for other notices.

Landowner

Landowner’s Name:

By: Date:
City of El Paso
By: Date:

General Manager, City of El Paso Public Service Board
Approved as to Form

By: | = Date:
General Counsel, City of El Paso Public Service Board

Verified and Approved as to Form by
El Paso County Water Improvement District No. 1

By: Date:

President, E1 Paso County Water Improvement District No. 1
Attest
By: Date:

Secretary, El Paso County Water Improvement District No. 1
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THE STATE OF TEXAS §
§
COUNTY OF §
This instrument was acknowledged before me on the day of ,
200_by
Notary Public, State of Texas
THE STATE OF TEXAS §
§
COUNTY OF EL PASO §

This instrument was acknowledged before me on the day of
200_by , General Manager, El Paso Water Utilities Public
Service Board, on behalf of the City of El Paso.

Notary Public, State of Texas
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ATTACHMENT “A” - Description of Property

Descriptiori:

El Paso County Water Improvement District No. 1

Landowner Identification No.

Acres of irrigable land with “1% Class Water Rights”:
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