RESOLUTION

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL PASO:

That the City Manager be authorized to sign a two year On-Call Agreement for
Professional Services by and between the City of El Paso and Bath Group, Inc., for a project
known as “Mechanical Engineering Services” for an amount not to exceed Five Hundred
Thousand and No/00 Dollars ($500,000.00); and that the City Engineer be authorized to approve
up to $50,000.00 in additional services for a total contract amount not to exceed Five Hundred Fifty
Thousand and No/00 Dollars ($550,000.00); and that the City Manager be authorized to establish
the funding sources and make any necessary budget transfers and execute any and all documents

necessary for execution of the Agreement.

ADOPTED THIS DAY OF 2012.
CITY OF EL PASO:
John F. Cook,
Mayor
ATTEST:
Richarda Duffy Momsen,
City Clerk
APPROVED AS TO FORM: APPROVED AS TO CONTENT
Cynthja Osborn R. Alan Shubert! P.E/
Assistant City Attorney City Engineer
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THE STATE OF TEXAS ) ON-CALL

) AGREEMENT FOR
COUNTY OF EL PASO ) PROFESSIONAL SERVICES
This Agreement is made this day of , 2012 by and between the

CITY OF EL PASO, a municipal corporation organized and existing under the laws of the State
of Texas, hereinafter referred to as the “Owner”, and BATH GROUP, INC., a Texas

Corporation, hereinafter referred to as the “Consultant”.

WHEREAS, the Owner intends to engage the Consultant to perform professional
services for a project known as “MIECHANICAL ENGINEERING SERVICES”, hereinafter
referred to as the “Project”, the scope of which is further described in Attachment “A”; and

WHEREAS, the Consultant has been selected to perform such services as required by
the Owner, and the Consultant was selected through the Owner’s selection procedure, in
accordance with all applicable state and local laws and ordinances;

NOW, THEREFORE, for the consideration set forth in this Agreement and its
attachments, the Owner and Consultant agree as follows:

ARTICLE L
ATTACHMENTS

1.1  The attachments listed herein and attached to this Agreement are incorporated herein by
reference for all purposes.

Attachment “A” Scope of Services and Project Budget
Attachment “B” Consultant’s Fee Proposal and Hourly Rates
Attachment “C” Consultant’s Basic and Additional Services
Attachment “D” Payment and Deliverable Schedules
Attachment “E” Insurance Certificate
ARTICLE II.
PROJECT

2.1  The Owner hereby agrees to retain the Consultant and the Consultant agrees to perform
on-call professional services on a Task Order basis for the Project as professional consultant for
the Project. The Project shall consist of the Consultant’s completion of individual Task Orders
which may consist of one or more of the services listed in the Scope of Services attached hereto
as Attachment “A”. Such Scope of Services shall be completed in accordance with the
identified phases described in Attachment “D”.

2.2 In completion of such phases, the Consultant shall comply with the City of El Paso
Engineering and Construction Management Department Construction Document Guidelines in
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effect on the execution date of this Agreement in the performance of the services requested under
this Agreement. Such Guidelines are available in the Engineering and Construction Management

Department.

2.3  The Consultant shall serve as the Owner’s professional representative in those phases of
the Project to which this Agreement applies and shall give consultation and advice to the Owner
during the performance of services.

2.4  The Owner shall provide all available information to the Consultant, as to the Owner’s
requirements for each construction contract. The Owner shall also provide to the Consultant, all
known information pertinent to the Project site, including previous reports and other data relative
to design, such as “as-built” drawings or physical conditions now existing at the Project site. In
performing its services, the Consultant will be entitled to rely upon the accuracy of the Owner
provided information.

2.5  The Owner hereby designates the City Engineer of the City of El Paso as the Owner’s
representative with respect to the professional services to be provided by the Consultant pursuant
to this Agreement. The City Engineer shall have complete authority to transmit instructions,
receive information, interpret and define Owner’s policies, and decisions with respect to
materials, equipment, elements, and systems pertinent to the work covered by this Agreement.
City Engineer will render written decisions within a five working days time period.

ARTICLE IIL
CONSULTANT FEES AND PROJECT BUDGET

3.1 PAYMENT TO CONSULTANT. The Owner shall pay to the Consultant an amount
not to exceed FIVE HUNDRED THOUSAND AND NO/00 DOLLARS ($500,000.00) for all
basic services and reimbursables performed pursuant to this Agreement. The Consultant’s fee
proposal for the performance of all Basic Services and reimbursables is attached hereto as
Attachment “B”. Payments to the Consultant shall be made pursuant to the schedule

enumerated within Attachment “D”.

32 CONSULTANT’S SERVICES. The Basic Services to be provided by the Consultant
for this Agreement are attached hereto as Attachment “C”. If authorized by the City Engineer,
prior to the performance of such services, the Consultant may perform such Additional Services
as also enumerated within Attachment “C” in an amount not to exceed $50,000.00. Additional
Services exceeding $50,000.00 must have prior approval by City Council through written
amendment to this Agreement. Owner shall make payment for such Basic and Additional
Services at the rates established by Consultant within Attachment “B”.

33 CONSULTANT’S INVOICES. The Consultant shall bill the Owner not more often
than monthly, through written invoices pursuant to the schedule established in Attachment “D”.
Invoices shall indicate the costs for outside consultants with copies of their invoices as back-up
materials as well as other authorized direct costs for hourly rate contracts. All invoices shall be
made in writing. Within ninety days of substantial completion of construction, all outstanding
invoices for all work completed to date by the Consultant shall be submitted to the Owner.
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3.3.1 Each invoice shall contain a brief summary indicating, at a minimum, the total
Project budget, the total amount authorized for the Consultant, the current invoiced
amount and the amount billed to date. In addition to the Summary, each invoice shall
provide a Progress Report. The Progress Report shall describe, at a minimum, the
progress of the Project to date also indicating the percentage of completion of each phase.
The established schedule for completion shall not be revised except by written
amendment to this Agreement, executed by both parties.

3.3.2 The Owner agrees to pay invoices for all services performed as soon as
reasonably possible but not later than thirty (30) days from receipt. Upon dispute,
however, the Owner may, upon notice to the Consultant, withhold payment to the
Consultant for the amount in dispute only, until such time as the exact amount of the
disputed amount due the Consultant is determined. The total amount paid to Consultant
shall not exceed Consultant’s fee proposal, except by written amendment to this
Agreement, executed by both parties.

34 PROJECT CONSTRUCTION BUDGET. The Consultant acknowledges that the
construction budget for this Project allocates N/A AND 00/100 DOLLARS (N/A) for the award
of a construction contract base bid, which is to include all features essential to the operation of
the Project for its intended use as described in the Scope of Services and Project budget in
Attachment “A”. The Consultant does hereby agree to design the Project such that the
Consultant’s final agreed cost opinions for the construction of the Project, including all features
essential to its intended use, is within the above budgeted amount for the base bid. If the
Consultant’s cost opinions exceed the Project Budget at any time, the Consultant shall make
recommendations to the Owner to adjust the Project’s size or quality and the Owner shall
cooperate with the Consultant to adjust the scope of the Project. If all responsible bids exceed
the City approved Consultant’s final cost opinions by more than ten percent (10%), the
Consultant agrees, at the direction of the Owner, to redesign the Project without additional
charge to the Owner in order to bring the Project within the budgetary limitations.

35 COSTS NOT ENUMERATED. Except as specifically set forth in this Agreement and
its attachments, all costs related to the completion of the services requested herein shall be borne
by the Consultant and not passed on to the Owner or otherwise paid by the Owner, unless a
written amendment to this Agreement is executed by both parties allowing for additional costs.

ARTICLE IV.
PERIOD OF SERVICE AND TERMINATION

41 PERIOD OF SERVICE. The term of this Agreement shall be for a period not to exceed
two (2) years from the date first shown above. The services called for by each Task
Order shall begin upon the issuance of a Notice to Proceed from the City Engineer. The
Consultant shall complete the requested services in accordance with the timelines and
schedules outlined in the individual Task Orders.

42  SUSPENSION. Barring an early termination as provided herein, this Agreement shall

remain in force: a) For a period which may reasonably be required for the design, award of
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construction contracts, and construction of the improvements included in all construction
contracts, including extra work and required extensions thereto; or b) Unless construction has not
begun within a period of twelve (12) months after the completion of the services called for in
that phase of work last authorized. However, should the Consultant’s services be suspended for
a period longer than six months, the City and Consultant may renegotiate remaining fees due to
changes in salaries or increased costs that may occur during the suspension period. The Owner
may determine that this Agreement will remain in full force past the twelve-month period noted
above. Such a determination will be based upon the individual circumstances of this Project and

this Agreement.
4.3 TERMINATION. This Agreement may be terminated as provided herein.

43.1 TERMINATION BY OWNER. It is mutually understood and agreed by the
Consultant and Owner that the Owner may terminate this Agreement, in whole or in part
for the convenience of the Owner, upon fourteen (14) consecutive calendar days written
notice. It is also understood and agreed that upon such notice of termination, the
Consultant shall cease the performance of services under this Agreement. Upon such
termination, the Consultant shall provide one final invoice for all services completed and
reimbursable expenses incurred prior to the Owner’s notice of termination. Owner shall.
compensate Consultant in accordance with this Agreement; however, the Owner may
withhold any payment to the Consultant that is held to be in dispute for the purpose of
setoff until such time as the exact amount due the Consultant from the Owner is
determined. Nothing contained herein, or elsewhere in this Agreement shall require the
Owner to pay for any services that are not in compliance with the terms of this

Agreement and its attachments.

43.2 TERMINATION BY EITHER PARTY. It is further understood and agreed by
the Consultant and Owner that either party may terminate this Agreement in whole or in
part. Such a termination may be made for failure of one party to substantially fulfill its
contractual obligations, pursuant to this Agreement, and through no fault of the other
party. No such termination shall be made, unless the other party being terminated is
granted: a) written notice of intent to terminate enumerating the failures for which the
termination is being sought; b) a minimum of seven (7) consecutive calendar days to
cure such failures; and c) an opportunity for consultation with the terminating party prior
to such termination. However, the Owner retains the right to immediately terminate this
Agreement for default if the Consultant violates any local, state, or federal laws, rules or
regulations that relate to the performance of this Agreement. In the event of termination

- by the Owner pursuant to this subsection, the Owner may withhold payments to the
Consultant for the purpose of setoff until such time as the exact amount due the
Consultant from the Owner is determined.

433 TERMINATION SHALL NOT BE CONSTRUED AS RELEASE.
Termination by either party shall not be construed as a release of any claims that the
terminating party may be lawfully entitled to assert against the terminated party. Further,
the terminated party shall not be relieved of any liability for damages sustained by the
terminating party by virtue of any breach of this Agreement.
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ARTICLE V.
INSURANCE AND INDEMNIFICATION

5.1 INSURANCE. Consultant shall not commence work under this Agreement until the
Consultant has obtained the required insurance and such insurance has been approved by the
Owner. The Consultant shall maintain the required insurance throughout the term of this
Agreement. Failure to maintain said insurance shall be considered a material breach of this

Agreement.

5.1.1 WORKERS’ COMPENSATION INSURANCE. The Consultant shall procure
and shall maintain during the life of this Agreement, Workers’ Compensation Insurance as
required by applicable Texas law for all of the Consultant’s employees to be engaged in
work under this Agreement. The Consultant shall provide the following endorsement:

“The policy is endorsed to provide that insurer waives any right of subrogation it
may acquire against the Owner, its partners, agents and employees by reason of any
payment made on or account of injury, including death resulting therefrom,
sustained by any employee of the insured.”

5.1.2 COMMERCIAL LIABILITY, PROPERTY DAMAGE LIABILITY AND
AUTOMOBILE LIABILITY INSURANCE. The Consultant shall procure and shall
maintain during the life of this Agreement such Commercial General Liability, Property
Damage Liability and Automobile Liability Insurance as shall protect the Consultant and the
Consultant’s employees performing work covered by this Agreement from claims for
damages for personal injury, including accidental death, as well as from claims for property
damages, which may arise from operations under this contract, whether such operations be
by the Consultant or by anyone directly or indirectly employed by the Consultant. The
minimum limits of liability and coverages shall be as follows:

a) COMMERCIAL GENERAL LIABILITY
Personal Injury or Death
$1,000,000.00 for one person or occurrence
$2,000,000.00 for two or more persons or occurrences

Property Damage
$1,000,000.00 per occurrence

General Aggregate
$1,000,000.00

b) AUTOMOBILE LIABILITY
Combined Single Limit
$1,000,000.00 per accident
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5.1.3 PROFESSIONAL LIABILITY INSURANCE. The Consultant shall procure and
shall maintain, at the Consultant’s sole expense, Professional Liability Insurance for the
benefit of the Owner to cover the errors and omissions of the Consultant, its principals or
officers, agents or employees in the performance of this Agreement with a limit of ONE
MILLION AND 00/100 DOLLARS ($1,000,000.00) on a claims made basis.

5.1.4 OWNER AS ADDITIONAL INSURED. The Owner shall be named as an
Additional Insured on all of the Consultant’s Insurance Policies, with the exception of
Workers’ Compensation and Professional Liability Insurance required by this Contract.

5.1.5 PROOF OF INSURANCE. The Consultant shall furnish the City Engineer with
certificates showing the type of insurance coverages, limits on each insurance policy,
class of operations covered under each insurance policy, effective dates and expiration
dates of policies, insurance companies providing the insurance coverages, name of
agent/broker and include confirmation of any endorsement(s) required in this agreement.

5.1.6 GENERAL INSURANCE PROVISIONS. All certificates required herein shall
be attached hereto and incorporated for all purposes as Attachment “E”. All certificates
shall also include the name of the project on the corresponding insurance certificate.

Further, all polices shall provide either in the policy itself and reflected on the certificate
of insurance or through an endorsement attached to the policy, that the insurance cannot
be canceled or the amount of coverage changed without thirty (30) calendar days prior
written notice to the City or ten (10) calendar days prior written notice for non-payment

of insurance policy premiums.

5.2 INDEMNIFICATION. To the fullest extent permitted by law, Consultant shall indemnify
and hold harmless Owner, and Owner’s officers, directors, partners, agents consultants, and
employees from and against any claims, costs, losses, and damages (including but not limited to
all fees and charges of engineers, architects, attorneys, and other professionals, and all court,
arbitration, or other dispute resolution costs) arising out of or relating to the Project, provided
that any such claim, cost, loss, or damage is attributable to bodily injury, sickness, disease, or
death, or to injury to or destruction of tangible property (other than the Work itself), but only to
the extent caused by any negligent act or omission of Consultant or Consultant’s officers,
directors, partners, agents, consultants or employees. This indemnification provision is subject
to and limited by the provisions agreed to by Owner and Consultant, as noted below. The
Consultant shall not be responsible for any acts of any of the City’s Independent Project
Managers.

To the extent allowed by state law, the Owner will be responsible for its own actions.

5.2.1 CONSULTANT’S LIABILITY LIMITED TO AMOUNT OF INSURANCE
REQUIREMENTS. Consultant shall procure and maintain insurance as required by and
set forth in the terms and conditions of this Agreement. Notwithstanding any other
provision of this Agreement, and to the fullest extent permitted by law, the total liability,
in the aggregate, of Consultant and Consultant’s officers, directors, partners, employees,
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agents, and consultants (hereafter referred to collectively as “Consultant”), to Owner and
anyone claiming by through, or under Owner for any and all claims, losses, costs, or
damages, whatsoever arising out of, resulting from or in any way related to the Project or
the Agreement from any cause or causes, including but not limited to the negligence,
professional errors or omissions, strict liability or breach of contract, or warranty express
or implied of Consultant (hereafter “Owner’s Claims”), shall not exceed the total
insurance proceeds paid on behalf of or to Consultant by Consultant’s insurers in
settlement or satisfaction of Owner’s Claims under the terms and conditions of
Consultant’s insurance policies applicable thereto (excluding fees, costs and expenses of
investigation, claims adjustment, defense, and appeal). If no such insurance coverage is
provided with respect to Owner’s Claims, then the total liability, in the aggregate, of
Consultant to Owner and anyone claiming by, through, or under Owner for any and all
such uninsured Owner’s claims shall not exceed $250,000.00 per person or $500,000.00
per incident with property damage liability limited to $100,000.00 per incident.

ARTICLE VL
FEDERAL PROVISIONS

6.1 COMPLIANCE WITH APPLICABLE LAWS - FEDERAL FUNDING
REQUIREMENTS. Consultant, at Consultant’s sole expense, agrees that it will operate and
perform its responsibilities and covenants under this Agreement in accordance with applicable
laws, rules, orders, ordinances, directions, regulations and requirements of federal, state, county
and municipal authorities, now in force or which may hereafter be in force, including, but not
limited to, those which shall impose any duty upon the Owner or Consultant with respect to the
use of federal funds and nondiscrimination in the administration of contracts which are funded,

in whole or in part, with federal funds.

Specifically, and not in limitation of the foregoing, Consultant agrees that to the extent required
by any agreement between the Owner and any Federal agency, the laws of the federal
government of the United States of America and the rules and regulations of any regulatory body
or officer having jurisdiction over this Project, including but not limited to:

--The Federal Transit Administration (FTA) through a Grant Agreement or Cooperative
Agreement with the Owner, or supported by FTA through a Loan, Loan Guarantee, or
Line of Credit with the Owner.

--The Department of Housing and Urban Development through a Grant Agreement or
Cooperative Agreement with the Owner.

--The Federal Aviation Administration through a Grant Agreement or Cooperative
Agreement with the Owner.

Copies of grant assurances will be made available to Consultant. However, provided
copies shall in no way be a limitation on the Consultant’s obligation to comply with any Federal
agency, the laws of the federal government of the United States of’ America and the rules and
regulations of any regulatory body or officer having jurisdiction over this Project.
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6.1.1 CONTRACT ASSURANCE. The Consultant or subconsultant shall not
discriminate on the basis of race, color, national origin, or sex in the performance of this
contract. The contractor shall carry out applicable requirements of 49 CFR Part 26 in the
award and administration of DOT-assisted contracts. Failure by the consultant to carry
out these requirements is a material breach of this contract, which may result in the
termination of this contract or such other remedy as the recipient deems appropriate.

6.1.2 DBE GOOD FAITH EFFORTS. The requirements of 49 CFR Part 26,
regulations of the U.S. DOT, applies to this contract. It is the policy of the Owner to
practice nondiscrimination based on race, color, sex or national origin in the award of
performance of this contract. All firms qualifying under this solicitation are encouraged
to submit proposals. Award of this contract will be conditioned upon satisfying the
requirements of this proposal. These requirements apply to all offerors, including those
who qualify as a DBE. A DBE contract goal of 0% has been established for this contract.
The offeror shall make good faith efforts, as defined in Appendix A, 40 CFR Part 26, to
meet the contract goal for DBE participation in the performance of this contract.

The offeror will be required to submit the following information: (1) the names and
addresses of DBE firms that will participate in the contract; (2) a description of the work
that each DBE firm will perform; (3) the dollar amount of the participation of each DBE
firm participating; (4) written documentation of the offeror’s commitment to use a DBE
subconsultant whose participation it submits to meet the contract goal; (5) written
confirmation from the DBE that it is participating in the contract as provided in the

commitment made under (4); and (6) if the contract goal is not met, evidence of good -

faith efforts. The offeror shall submit the information with its proposal as a condition of
responsiveness.

DBE participation in this contract may be in the form of a prime contract, subcontract, joint
venture, or other arrangement that qualifies under 49 CFR Section 26.55 or 26.53(g), both of
which will be submitted on a Letter of Intent to the Owner.

62 TERMINATION FOR CANCELLATION OF GRANT. Should this Agreement be
terminated as a result of cancellation of federal funds covering this Project, the Owner shall
promptly notify the Consultant of the cancellation by certified mail-return receipt requested,
whereupon the Consultant shall immediately, on receipt of the letter, cease and desist from
performing any other work or services hereunder. In such an event, the Consultant will be paid
for professional services performed to such date, upon furnishing the Owner a progress report
and an invoice to such date, and upon acceptance of the work by the Owner.

ARTICLE VIL
GENERAL PROVISIONS

71 CONTRACT TIME. Consultant understands and agrees to provide all professional
services and deliverables requested herein, as expeditiously as is consistent with professional
skill and care, and to use its best efforts to complete all phases of this Agreement within the time
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schedules indicated within Attachment “D”. It is acknowledged that the Consultant does not
have control over all aspects of the design and construction process and cannot warrant that it
will complete all services and deliverables by a certain date. The Consultant shall timely notify
the City Engineer of any delay beyond its control and the City Engineer shall extend the time
schedule in the event of delays which the City Engineer reasonably determines are beyond the
control of the Consultant. The Consultant will perform these services with reasonable diligence
and expediency consistent with sound professional practices and consistent with the schedule

provided in Attachment “D”.

7.2  OPINION OF PROBABLE COST. As a design professional practicing in El Paso the
Consultant is expected to be familiar with the cost of construction, labor, and materials in the
El Paso area and of bidding and market trends. The cost opinions of construction cost provided
by the Consultant, as required herein, are to be made in light of such familiarity and are expected
to be within ten percent (10%) of the bid for the base bid item expected from the lowest

responsible bidder.

The Consultant’s final cost opinions for the construction of the Project, shall take into account
labor costs which shall be based on the current City of El Paso prevailing wage rates as adopted
by the City Council. In the event that the Project is funded with federal funds, the higher of the.
City of El Paso prevailing wage rates or the Davis-Bacon wage rates shall be utilized by the
Consultant in compiling a final cost opinions for the Project.

If the Consultant’s most recent cost opinion for any construction contract is in excess of the
Project construction budget, the Owner shall give written approval of an increase in the limit, or
shall cooperate in revising the Project’s scope or quality, or both, to reduce the cost as required.
Such revisions shall be made, and Drawings and Specifications modified by the Consultant

without further compensation.

As noted herein, if all responsible bids exceed the final cost opinion by more than ten percent
(10%), the Consultant agrees, at the direction of the Owner, to redesign the Project without
additional charge to the Owner in order to bring the Project within the budgetary limitations.

7.3  CONSULTANT’S QUALITY OF WORK. The Owner’s review of any documents
prepared by the Consultant is only general in nature and its option to approve and accept the
work in no way relieves the Consultant of responsibility for any specific deficiencies in its
professional service. The Consultant’s services shall be performed as expeditiously as is
consistent with professional skill and care and the orderly progress of the Project and in
accordance with the time periods established in Attachment “D” and which shall be adjusted, if
necessary, as the project proceeds. This schedule shall include allowances for periods of time
required for the Owner’s review, for the performance of the Owner’s consultants, and for
approval of submissions by authorities having jurisdiction over the project. The identified time
limits shall not, except for reasonable cause, be exceeded by the Consultant or Owner. Services
provided by the Consultant under this Agreement shall be performed in a manner consistent with
that level of care and skill ordinarily exercised by members of the profession currently practicing

under similar circumstances.

Matter # 12-1004-264 PL# 139738 9
On-Call Engineering Agreement 2013

Bath Group, Inc.

Mechanical Engineering Consulting Services

COSB




74  COPYRIGHT AND REPRODUCTION RIGHTS. Upon payment of amounts due, the
Drawings, Specifications, concepts and design, and other documents prepared by the Consultant
for this Project including, without limitation, those in electronic form (sometimes referred to as
the “Instruments of Service”) are the property of the Owner, who shall be vested with all
common law and statutory rights. The Owner shall have the right to the use of the Drawings,
Specifications and other documents for the maintenance, repair, remodeling and renovation of
the Project; provided however the Consultant shall have no liability for any use of one or more of
the Instruments of Service by the Owner for maintenance, repair, remodeling and renovation of
the project. The Owner shall have the consent of the Consultant, provided, however, the
Consultant shall have no liability or responsibility for such use of the Drawings, Specifications,
concepts and design, and other documents. The rights granted to the Owner herein for the use of
the Drawings, Specifications and other documents for additional projects shall not grant the
Owner any right to rely upon the Consultant’s seal on the Drawings and Specifications or to hold
the Consultant responsible for any subsequent use of the Drawings, Specifications and
documents. The Consultant shall provide the Owner with copies of the Instruments of Service in
both electronic form and in hard copy.

75  AUDITING RECORDS FOR THE SPECIFIC PROJECT. Consultant’s records
subject to audit shall include but not be limited to records which, in the Owner’s discretion, have
a bearing on matters of interest to the Owner in connection with the Consultant’s work on this
Project for the Owner and shall be open to inspection and subject to audit and/or reproduction by
Owner’s agent or its authorized representative to the extent necessary to adequately permit
evaluation and verification of (a) Consultant’s compliance with contract requirements, and (b)
compliance with provisions for computing Direct Personnel Expense with reimbursables, if

applicable.

Such records subject to audit shall also include those records necessary to evaluate and verify
direct and indirect costs, (including overhead allocations) as they may apply to costs associated
with this Agreement. In those situations where Consultant’s records have been generated from
computerized data, Consultant agrees to provide Owner’s representatives with extracts of data
files in computer readable format on data disks or suitable alternative computer data exchange

format.

The Owner or its designee shall be entitled, at its expense, to audit all of the Consultant’s records
related to this Project, and shall be allowed to interview any of the Consultant’s employees,
pursuant to the provisions of this section throughout the term of this contract and for a period of
three (3) years after final payment or longer if required by law. Such audits may require
inspection and photo copying of selected documents from time to time at reasonable times and

places.

76 SUCCESSORS AND ASSIGNS. This Agreement shall be binding on the Owner and
the Consultant, their successors and assigns. Neither party may assign, sublet, or transfer its
interest in this Agreement without the written consent of the other.

77  VENUE. For the purpose of determining place of Agreement and the law governing the
same, this Agreement is entered into in the City and County of El Paso, the State of Texas, and
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shall be governed by the laws of the State of Texas. Venue shall be in the County of El Paso,
Texas.

7.8 GOVERNING LAW. The Consultant shall comply with applicable Federal, State and
local laws and ordinances applicable to the work contemplated herein.

7.9  CAPTIONS. The captions of this Agreement are for information purposes only, and
shall in no way affect the substantive terms or conditions of this Agreement.

7.10 SEVERABILITY. Should any section, paragraph or other provision of this Agreement
be found invalid, such invalidity shall not affect the remaining provisions of this Agreement.

7.11 NOTICES. Any notice, demand, request, consent or approval that either party may or is
required to provide to the other shall be in writing and either personally delivered or sent via
certified mail, return receipt, to the following addresses:

To the Owner: The City of El Paso
Attn: City Manager
2 Civic Center Plaza
El Paso, Texas 79901

With a Copy to: The City of El Paso
Attn: City Engineer
2 Civic Center Plaza
El Paso, Texas 79901

To the Consultant: Bath Group, Inc.
Attn: Phillip V. Rothstein, Principal
4110 Rio Bravo, Suite 102
El Paso, TX 79902

Changes may be made to the names and addresses noted herein through timely, written notice to
the other party.

7.12 CONFLICTING PROVISIONS. Any provision contained in any Attachments to this
Agreement, which may be in conflict or inconsistent with any of the provisions in this
Agreement shall be void to the extent of such conflict or inconsistency.

7.13 ENTIRE AGREEMENT. This Agreement, including attachments, constitutes and
expresses the entire agreement between the parties and supersedes all prior negotiations,
representations or agreements, whether written or oral. This Agreement shall not be amended or
modified, except by written amendment, executed by both parties.
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WITNESS THE FOLLOWING SIGNATURES AND/OR SEALS:

APPROVED AS TO FORM:

/Z [p—

CITY OF EL PASO:

Joyce A. Wilson
City Manager

CONSULTANT:
BATH GROUP, INC.

/)

itle: Principal

//1%;/: Phillip V/Rothstein

APPROVED AS TO CONTENT:

Qe 1V fo,

htflia Osborn
Assistant City Attorney
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ACKNOWLEDGEMENTS

THE STATE OF TEXAS §

§
COUNTY OF ELPASO  §

This instrument was acknowledged before me on this day of , 2012,

by Joyce Wilson, as City Manager of the City of El Paso, Texas.

Notary Public, State of Texas

My commission expires:

THE STATE OF TEXAS §

§
COUNTY OF EIPASO  §

This instrument was acknowledged before me on this / f day of ﬁ (/7[ 55% ,2012,
by Phillip V. Rothstein, as Principal of Bath Group, Inc.

Mﬂ/p@ﬂv%m

Notary Public, State of Texas

My commission expires:

F-3F/5

_ N\MARIA T. CHACON

+ Notary Public, State of Texas

AUGUST 31, 2015

1 NN My Commission Expires
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Attgchment A

PROJECT SCOPE
TITLE: Mechanical Engineering Services
LOCATION: City wide

CONSULTANT SERVICES AGREEMENT VAILUE: 2-year agreement, contract value
to be determined.

GENERAL DESCRIPTION: This contract will be used for Mechanical Engineering
assignments as necessary. See attached Scope of Services for details of the type of

services covered.

SERVICES REQUIRED:
[X] Investigation : _ [X] Planning
[X] Design [X] Material Investigation
And Testing
[X] Bidding & Construction [X] Construction Administration
PRODUCTS REQUIRED:
[X] Study/Report [X] Plans, Specifications
and Estimates

[X]  As-Built Plans

GENERAL REQUIREMENTS AND CRITERIA:

1. Design must meet all applicable City Codes and Ordinances.
2. Desien must comply with Engineering Department Guidelines.

3. Design must comply with all local, state and federal laws and regulations,
including but not limited to the Americans with Disabilities Act.

OTHER CONSIDERATIONS:

1. Work to be coordinated with the Enéineering Department.

2. This contract will be for a period of two years.

3. Coordinate assignments through Consultant Project Managers as applicable.

PROJECT SCHEDULE: (Consecutive Calendar Days)
As per individual site contract.




GENERAL DESCRIPTION:

Scope of Services

General Description:

L.

v

Studies and Reports - Engineer shall perform research and database creation to
conduct studies and produce reports to include investigations, drawings, sketches
and cost estimates. Reports shall include description of alternatives considered,
estimates of construction costs, conclusions and recommendations. This task
includes feasibility studies, design analysis and other studies as requested.
Preparation of plans, specifications and cost estimates for mechanical design.
Preparation of plans, specifications and cost estimates for mechanical design of
buildings, structures and similar construction.

Constructibility, Biddability, Operability Reviews, Peer Review and Value
Engineering. The engineer shall provide constructibility, biddability, operability
reviews and peer reviews on proposed comstruction projects. The review will
cover such items as detail and cut omissions and inconsistencies between plans
and specifications, vague or ambiguous notes and references and lack of
coordination between the drawings of all disciplines involved in the project.

Full time Project Representative. The Engineer shall designate and assign a
project representative, subject to the approval of the Owner, who will serve as the
point of contact during the on-site observation and inspection of the construction
work in progress and to ascertain that the work is properly executed in
conformance with the drawings and specifications.

Review of Shop Drawings, Materials, Fixtures and Equipment. The Engineer
shall review shop drawings and materials submittals and make recommendations
for approval or disapproval. Final approval shall be by the Owner.

Meetings and Conferences. Periodic meetings shall be held whenever requested
by the Owner for discussion of questions and problems relating to the work being
performed by the Engineer. The Engineer shall be required to attend and
participate in all design conferences pertinent to the work being performed.

The Engineer shall appoint a project coordinator or manager to serve as a single
point of contact and liaison betweén the Engineer and the Owner for all work

required under this agreement. The project coordinator or manager will be

responsible for- the complete coordination of all work developed under each
assignment. All work will be accomplished with adequate internal controls and
review procedures to eliminate conflicts, errors, and omissions, and to insure the
technical accuracy of all design information. ,

Other mechanical engineering functions as may be required by the Owner.
Provide owner monthly status reports on each project. Report will include project
progression, projection completion percentage, invoices billed and paid.




Attachment B
Rates subject to change Bath Group, Inc.
if employees' salaries change ~ Billing Rate Schedule

and if new employees hired

Date Printed: 9/30/12

Last Name First Name Classification Base Rate  Overhead Profit Billing Rate
Apodaca Christine  Admin Ass't $21.00  181.30% 12.00% $66.16
Arguijo Carlos . Engineer $36.06  181.30% 12.00% $113.61
$40.87 181.30% 12.00% $128.76

Castrejon Jose Luis Engineer

De Santiago Lorenzo Engineer . $50.48 181.30% 12.00% $159.04
De Santiago  Oscar Engineer $26.92 181.30% 12.00% $84.81
Essenberg George Technician $27.00 181.30% 12.00% $85.07
Fierro Jose 'CAD Operator $10.00  181.30% 12.00% $31.51
Garcia Javier Sr. Engineer $65.56  181.30% 12.00% $206.55
Marin David Designer $38.07 181.30% 12.00% $119.94
Marinelarena  Abraham  Engineer . 549,04  181.30% 12.00% $154.50
Meza Elizabeth  Designer - S21.15 181.30% 12.00% 566.63
Montenjano  Jessica Designer $14,00  181.30% 12.00% $44.11
Papa Laurie Admin Ass't $32.78 181.30% 12.00% $103.28
Rivera Joel Technician $25.00 181.30% 12.00% $78.76
Rothstein Phillip Sr. Engineer $65.56 181.30% 12.00% $206.55
Steve Alschuler  Engineer $57.69 181.30% 12.00% $181.76
Valdez Gilbert Designer $25.00 181.30% 12.00% $78.76

Zarzosa Arturo  Designer $27.50 181.30% 12.00% $86.64




ATTACHMENT “C”
CONSULTANT’S BASIC AND ADDITIONAL SERVICES

For the Project known as “MECHANICAL ENGINEERING SERVICES”, hereinafter
referred to as the “Project”, the Consultant shall provide the Basic and Additional Services as

noted herein.

BASIC SERVICES OF THE CONSULTANT

GENERAL
1. The Consultant agrees to perform professional services in connection with the Project as

hereinafter stated.

2. The Consultant shall comply with the City of El Paso Engineering and Construction
Management Department Construction Document Guidelines, which are in effect at the
time of this Agreement and are available in the City Engineering Department, in the
performance of the services requested under the design phases of this Agreement.

3. The Consultant shall serve as the Owner’s professional representative in those phases of
the Project to which this Agreement applies, and shall give consultation and advice to the
Owner during the performance of services.

4. The Owner is relying upon the skill, reasonable care and knowledge of the Consultant to
furnish the Owner with a project within the allocated budget. The Owner’s review of any
documents prepared by the Consultant is only general in nature and its obligation to
approve and accept the work in no way relieves the Consultant of responsibility for any
specific deficiencies in the project.

REPORT PHASE
1. Upon receipt of the Owner’s written authorization to proceed with the Report Phase, the

Consultant shall:

a. Consult with the Owner to determine the requirements of the Project and together
with the Owner develop a mutually acceptable scope for the Project.

b. Provide preliminary investigations, studies, topographic surveys including ties to
known monuments of right-of-way lines, general supervision of any other services
obtained as described in Part 1.c. of this section and interpreting or incorporating results
of any such services for inclusion in the Preliminary Study and Report referred to in Part

1.d. of this section.

¢. (1) Provide consultation and advice as to the necessity of providing or obtaining other
services such as: (a) Property surveys, boundary surveys, right-of-way surveys, and

Matter # 12-1004-264 PL# 139738 1
On-Call Engineering Agreement 2013

Bath Group, Inc.

Mechanical Engineering Consulting Services

COSB




ATTACHMENT “C”
CONSULTANT’S BASIC AND ADDITIONAL SERVICES

utility surveys, (b) Core borings, probings, and hydrographic surveys, (c) Laboratory
testing, and (d) Inspection or other special consultation; (2) Act as the Owner's
representative in connection with such services; and (3) If concurred with and authorized
by the Owner, provide, procure, or assist in procuring such Additional Services.

d. Prepare a Preliminary Study and Report on the Project based on the mutually
accepted program in sufficient detail to indicate clearly the problems involved and the
alternative solutions available to the Owner, to include schematic layouts, sketches, flow
diagrams and reports of studies, and a general opinion of probable construction costs for
such of the above listed improvements to be included in the Project, and to set forth the
Consultant’s recommendations.

e. As per Attachment “D”, furnish the Preliminary Study and Report and a general
opinion of probable construction cost opinion to the Owner.

2. Upon receipt of the Preliminary Study and Report and before the Consultant is authorized
to proceed with the Preliminary Design Phase, the Owner at its option may designate in
writing various construction contracts into which the Project shall be divided, each of
which may include one or more of the above listed improvements to be constructed. If
the Owner designates various construction contracts into which the Project is to be
divided, the Consultant shall thereafter treat each construction contract as a separate
Project under this Agreement. Each construction contract shall be separately bid and the
Consultant shall prepare separate preliminary design, and final design drawings,
specifications, proposal forms, notices to bidders, construction contract documents, and
other required documents for each construction contract.

3. As identified in the Scope of Work in Attachment “A”, the Consultant shall investigate
the extent and character of any potential soil or water contamination on the properties
identified in the Scope of Work, conduct asbestos investigations, environmental site
assessments, and provide other environmental engineering services as required and
authorized.  Services not included in the original scope of work shall be considered
Additional Services. The Consultant shall perform such professional services as may be
necessary to accomplish the work required to be performed under this Agreement, in
accordance with this Agreement, applicable Texas Commission on Environmental
Quality and Texas Department of State Health Services Regulations, and any and all
applicable state, federal and local laws. The Consultant shall develop an Investigation
Plan for the identified properties. Upon approval of the Investigation Plan by the City,
the City shall arrange to issue a Notice to Proceed for the Consultant to proceed in

relation to an identified property.

PHASE I - PRELIMINARY DESIGN PHASE
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ATTACHMENT “C”
CONSULTANT’S BASIC AND ADDITIONAL SERVICES

Upon receipt of the Owner’s written authorization to proceed with the Preliminary Design
Phase, the Consultant shall do the following separately for each construction contract:

1. Consult with the Owner to determine the Owner’s requirements for the Project.

2. Provide at the Consultant’s sole expense right-of-way surveys, boundary surveys,
topographic surveys, drainage surveys, and soil investigations as needed to design the
Project and as required by the Scope of Work of the Agreement; obtain all available
information from all utility companies and other affected agencies including, but not
limited to, the Texas Department of Transportation and the U.S. Department of Interior,
Bureau of Reclamation, as needed to complete the proper design. This does not,
however, include property surveys and legal descriptions as needed to acquire additional
right-of-way or additional property.

3. Obtain all available horizontal and vertical locations of public utilities, and fully

coordinate design of the Project with public utilities in an effort to minimize relocation of
utilities as much as possible.

4. Make drawings from field measurements of existing construction when required for
planning additions or alterations thereto.

5. Provide consultation and advice as to the necessity of providing or obtaining other
services such as the types described herein, and act as the Owner’s representative in
connection with any such services, and if concurred with and authorized by the Owner,
provide, procure, or assist in procuring such Additional Services.

6. Review with the Owner alternative approaches in regard to the construction of the
Project. The Owner at its option may designate in writing various construction contracts
into which the Project shall be divided. The Consultant may request additional reasonable
compensation if the Owner designates various construction contracts into which the
Project is to be divided. The Consultant shall thereafter treat each construction contract
as a separate Project under this Agreement. Each construction contract shall be
separately bid and the Consultant shall prepare separate preliminary design, pre-final
design, and final design specifications, proposal forms, notices to bidders, construction
contract documents, and other required documents for each construction contract.

7. Prepare for approval by the Owner preliminary design documents consisting of evaluation
of existing structural report, design criteria, drawings, and outline specifications to
develop, and establish the scope of each construction contract.
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ATTACHMENT “C”
CONSULTANT’S BASIC AND ADDITIONAL SERVICES

Prepare a detailed opinion of probable construction costs for each construction contract
containing the main construction components, based on the information given in the
preliminary design documents.

As per Attachment “D”, furnish copies of the above preliminary design documents and
opinion of probable construction costs for each construction contract. If the above
preliminary design documents are not approved by the Owner, the Consultant shall
furnish copies of the resubmitted preliminary design documents at no additional cost to

the Owner.

PHASE II - PRE-FINAL DESIGN PHASE

Upon receipt of the Owner’s written authorization to proceed with the Pre-Final Design Phase,
the Consultant shall do the following separately for each construction contract:

1.

Prepare required documents and assist the Owner in obtaining approval of such
governmental authorities as may have jurisdiction over the design criteria applicable to
each construction contract. The Consultant’s assistance in obtaining such approvals shall
include participation in submissions to and negotiations with the appropriate authorities.
The Consultant shall be fully responsible for coordination with all utility companies to
resolve conflicts pertaining to location of utility lines and shall exercise customary and
usual professional care for obtaining utility clearances. Since some utility locations may
not be recorded or mapped, additional efforts to locate utilities maybe required as an
additional service upon written approval of the Owner.

On the basis of the approved preliminary design documents and subject to approval of
design criteria, prepare for incorporation in the construction contract documents detailed
drawings and plans, hereinafter called the “Drawings,” to show the character and scope
of the work to be performed by construction contractors on each construction contract,
instructions to bidders, general conditions, special conditions, and technical provisions,
hereinafter called “Specifications.” These plans shall include the required cross sections
from actual fieldwork for estimated earthwork quantities. ’

Advise the Owner of any adjustment to the Consultant’s previous opinion of probable
construction costs for each construction contract caused by changes in scope, design
requirements, general market conditions, or construction costs and furnish a revised
opinion of probable construction costs, based on the completed Drawings and
Specifications. The Consultant expressly authorizes any person designated by the Owner
to review at any time prior to the Bidding Phase any opinion of probable construction
costs made by the Consultant. The Consultant agrees to cooperate fully in such review,
and shall furnish the access to all pertinent information upon which the Consultant’s cost
opinions were based. In addition, detailed estimates to include orderly presented takeoff
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ATTACHMENT “C”
CONSULTANT’S BASIC AND ADDITIONAL SERVICES

sheets, summary and main summary sheets are to be provided to the Owner. Nothing in
this provision shall be construed as limiting or waiving the right of the Owner to obtain
such information at any other time, or as relieving the Consultant of the responsibility of
preparing opinions of probable construction costs. The Owner understands that the
Consultant has no control over the cost of availability of labor, equipment, market
conditions, or the contractor’s method of pricing and that the Consultant’s opinion of
probable construction costs are made on the basis of professional judgment and
experience. The Consultant makes no warranty that the bids will not vary from the
opinion of probable construction costs.

4. Prepare proposal forms.

5. As per Attachment “D”, furnish to the Owner copies of the Drawings for review by the
Owner, other governmental authorities, and the public utilities. If the Drawings are not
approved by the Owner, the Consultant shall furnish copies of the resubmitted Drawings
at no additional cost to the Owner. Furnish to the Owner copies of the Specifications and
copies of the design analysis showing all engineering calculations for review by the
Owner, other governmental authorities who may have jurisdiction over each construction
contract, and the public utilities. :

PHASE III - FINAL DESIGN PHASE
Upon receipt of the Owner’s written authorization to proceed with the Final Design Phase, the

Consultant shall do the following separately for each construction contract:

1. Incorporate changes requested by the Owner and other governmental authorities after
review of pre-final design documents and perform redesign necessitated by public utility
conflicts.

2. Coordinate closely with utility companies during the Preliminary Design and Pre-Final

Design Phases. The amount of redesign necessary to accommodate utility company
comments on the pre-final design drawings is expected to be in proportion to the
effectiveness of that coordination and is to be performed by the Consultant as part of the
Final Design Phase of this Agreement. The Consultant shall obtain written utility
clearance from all utility companies affected by the scope of this Project as part of the
Final Design Phase of this Agreement.

3. Submit to the Texas Department of Licensing and Regulation, or a State Certified ADA
consultant, a set of Final Design Drawings for ADA review and approval.

4. As per Attachment “D?”, furnish to the Owner copies of final design Drawings and
Specifications for review and approval prior to the reproduction for bidding purposes.
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ATTACHMENT “C”
CONSULTANT’S BASIC AND ADDITIONAL SERVICES

5. As per Attachment “D”, furnish to the Owner copies of the Drawings and Specifications
in final approved form for bidding purposes for each construction contract.

6. Additional copies of the drawings and specifications beyond those identified in
Attachment “D”, required for public utilities and other agencies, will be provided by the
Consultant as an Additional Service.

BIDDING PHASE
Upon receipt of Owner’s written request, the Consultant shall provide any of the following

services during the Bidding Phase:

1. Assist the Owner in the determination of the bidding period and bid date and provide
necessary data for preparation of the notice to bidders by the Owner as required for
advertising purposes.

2. Assist the Owner in responding to all questions from prospective bidders concerning the

Drawings and Specifications.

3. Attend a pre-bid conference, if any, to explain the Project and to answer questions
regarding the Project.
4. Prepare addenda to the Drawings and Specifications as may be required during the

advertising period. Any addenda issued shall be approved by all agencies having
approval authority over the Drawings and Specifications. As per Attachment “D”, deliver
copies of all addenda to the Owner for appropriate action.

S. As identified in Attachment “A”, assist the Owner in evaluating bids, including obtaining
and providing to the Owner reasonably available information as to the quality, ability, and
performance record of the three lowest responsible bidders or assist the Owner in rating
all bidders using Best Value Evaluation Criteria provided by the Owner, including
obtaining and providing to the Owner reasonably available information as to the quality,
ability, and performance record of the bidders. If Best Value Evaluation Criteria are
required after the consulting fees have been negotiated and accepted, Consultant may
request Additional Services fees.

6. Advise the Owner concerning the acceptability of subcontractors and other persons and

organizations proposed by the general construction contractor for those portions of the
work for which such acceptability is required by the construction contract documents.

CONSTRUCTION PHASE
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ATTACHMENT “C”
CONSULTANT’S BASIC AND ADDITIONAL SERVICES

At Owner’s request, the Consultant shall provide any of the following services associated with
the Construction Phase:

1. Attend the pre-construction conference to assist the Owner in responding to all questions
from the construction contractor.

2. Advise and consult with the Owner and act as the Owner’s representative as provided in
the general conditions of the Agreement included in the construction contract. Such
general conditions shall be the Owner’s standard general conditions for construction
projects, with such changes and modifications as may be made in such general conditions
being agreed to by both the Consultant and the Owner.

3. Unless otherwise stipulated in Attachment “A”, Scope of Services, the Consultant will
stake one set of control stakes for the construction contractor.

4. Visit each construction site at least once each week or more frequently, if necessary, to
observe the progress and quality of the executed work and to determine if such work
meets the essential performance and design features and the technical and functional
requirements of the construction contract documents. The Consultant shall provide the
Owner with typed or printed field notes for each construction site visit. On the basis of
these on-site observations, the Consultant shall endeavor to guard the Owner against
apparent defects and deficiencies in the permanent work constructed by the construction
contractor. The Consultant shall not be required to make exhaustive or continuous on-site
inspections to check the quality or quantity of the work, and shall not be responsible for
the construction means, methods, techniques, sequences, or procedures, or the safety
precautions incident thereto. The Consultant’s efforts shall be directed toward providing
assurance for the Owner that each completed construction contract shall conform to the
engineering requirements of the construction contract documents. However, the
Consultant shall not be responsible for the construction contractor’s failure to perform the
construction work in accordance with the construction contract documents.

Nothing in this Agreement shall be construed as requiring the Consultant to assume
responsibility for or to guarantee the complete adherence of the construction contractor to
the Drawings and Specifications and the construction contract documents.

S. Review shop drawings diagrams, illustrations, brochures, catalog data, schedules, and
samples, the results of tests and inspections and other data which the construction
contractor is required to submit, for conformance with the design concept of each

- construction contract and compliance with the information given in the construction
contract documents. Such review must be complete within ten City working days
following receipt of submittal documents. The Consultant shall also assemble
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ATTACHMENT “C”
CONSULTANT’S BASIC AND ADDITIONAL SERVICES

maintenance and operating instructions, schedules, guarantees, bonds, certificates of
inspection, and other documents that the construction contractor is required to submit in
accordance with the construction contract documents.

6. Issue the Owner’s instructions to the construction contractor when required to do so,
prepare routine change orders to include independent detailed opinion of probable
construction cost for the Owner’s approval as required after securing approval of all
agencies having approval authority over each construction contract. The Consultant shall
require, as the Owner’s representative and subject to the written concurrence by the
Owner, special inspection or testing of the work, whether or not fabricated, installed, or
completed and shall act as interpreter of the terms and conditions of the construction
contract documents, subject to the Owner’s interpretation of such terms and conditions.
If the Owner authorizes such testing, it shall be addressed under the provisions of
Additional Services of the Consultant.

7. Based on the Consultant’s on-site observations as an experienced and qualified design
professional and on review of the construction contractor’s applications for payment and
supporting data, determine the amount owing to the construction contractor and
recommend in writing payment to the construction contractor in such amounts; such
recommendation of payment to constitute a representation to the Owner, based on such
observations and review, that the work has progressed to the point indicated and that, to
the best of the Consultant’s knowledge, information and belief, the quality of the work is
in accordance with the construction contract documents, subject to an evaluation of the
work as a functioning project upon substantial completion, to the results of any
subsequent tests called for in the construction contract documents and to any
qualifications stated in his approval. By recommending an application for payment, the
Consultant shall not be deemed to have represented that the Consultant has made any
examination to determine how or for what purposes the construction contractor has used
the monies paid on account of each construction contract price.

8. Conduct with the Owner and construction contractor no more than two brief
preliminary inspections, at times requested by the construction contractor to determine
if the Project is ready for final inspection.

9. Schedule and conduct with the Owner, including representative of the City Engineer and
the user department, the State ADA inspector or State certified ADA consultant, and the
construction contractor, a final inspection of the Project and prepare and publish a “punch
list” of minor deficiencies to be corrected prior to final payment to the construction
contractor. The “punch list” shall be furnished to the construction contractor and the
Owner within two City working days after the final inspection.

Matter # 12-1004-264 PL# 139738 ‘ 8
On-Call Engineering Agreement 2013

Bath Group, Inc.

Mechanical Engineering Consulting Services

COSB




ATTACHMENT “C”
CONSULTANT’S BASIC AND ADDITIONAL SERVICES

10.  Issue a "Certificate of Substantial Completion" using EJCDC document 1910-8-D (1983
version) when the final inspection reveals that the Project is substantially complete and
fully usable for its intended purpose with only minor deficiencies to be corrected. The
certificate shall be issued within two City working days after the final inspection.

11.  Monitor and verify proper correction of all punch list deficiencies. Notify the Owner in
writing when all deficiencies have been corrected, and when warranty, maintenance, and
operating instructions and other documents have been submitted by the construction
contractor. Act on and forward the construction contractor's final invoice for payment.

12.  Furnish the Owner one set of reproducible (D format) “record” drawings om Mylar
showing changes made during the construction process, based on the marked-up prints,
drawings, and other data furnished by the construction contractor to the Consultant. Also
provide project documents in acceptable electronic media format.

13.  Make written recommendations to the Owner on all claims relating to the execution and
progress of the construction work.

14.  Notify the Owner of all permanent work which does not conform to the result required in
each construction contract; prepare a written report describing any apparent
nonconforming permanent work, and make recommendations to the Owner for its
correction and, at the Owner’s request, have recommendations implemented by the

construction contractor.

15. Furnish property surveys and legal descriptions as needed to acquire additional right-of-
way or additional property.

16.  Revise previously approved studies, reports, design documents, drawings, or
specifications, except when said revisions are required as a result of errors, negligence, or
other fault on the part of the Consultant.

17.  Prepare documents for alternate bids requested by the Owner for construction work for
which bids have not been awarded.

18.  If Best Value Evaluation Criteria are required after the Consulting fees have been
negotiated and accepted, the Consultant may request Additional Service fees.

19.  Prepare detailed renderings, exhibits, or scale models for the Project, except as otherwise
required herein.
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ATTACHMENT “C”
CONSULTANT’S BASIC AND ADDITIONAL SERVICES

20.  Furnish additional tests and inspections, in excess of those required herein during the
Construction Phase.

21.  Prepare change orders requiring additional significant design changes not provided for in
the Agreement, requested by the Owner.

22.  Inspect each construction contract site prior to expiration of the guarantee period and
report, in written form, observed discrepancies under guarantees provided by the
construction contractor.

23.  Provide additional or extended services during construction made necessary by: a) work
damaged by fire or other cause during construction; b) prolongation of the construction
contract time by more than twenty-five percent provided that such prolongation is not
caused by errors, negligence, or other fault on the part of the Consultant; ¢) Acceleration
of the work schedule involving services beyond normal city working hours; or d) the
construction contractor’s default under the construction contract due to delinquency or

insolvency.

24.  Provide extensive assistance in the initial start-up and test operation of equipment or
devices and the preparation of manuals of operation and maintenance.

25.  Serve as an expert witness for the Owner in any litigation or other proceeding involving
the Project.

ADDITIONAL SERVICES OF THE CONSULTANT

GENERAL '
If authorized in writing by the Owner, through written amendment, the Consultant shall perform

or obtain Additional Services noted below, which are not covered within the Agreement. No
claim for Additional Services or cost shall be allowed unless the same was done pursuant to a
written authorization dated prior to the Additional Services or cost and which was authorized
pursuant to the policies and procedures of the Owner (i.e., passage by City Council). The Owner
shall pay for such Additional Services as indicated in the Agreement.

1. Furnish core borings, probings, and hydrographic surveys; laboratory testing; inspection
of samples or materials; and other special consultations. '

2. Provide Additional Services due to significant changes in the general scope of the Project
or its design including, but not limited to, changes in size, complexity, or character of
construction if the changes are inconsistent with approvals or instructions previously
given by the Owner including revisions made necessary by adjustments in the Owner’s
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ATTACHMENT “C”
CONSULTANT’S BASIC AND ADDITIONAL SERVICES

scope or budget, except where the Consultant’s preliminary study and report, preliminary
design, pre-final design, or final design cost opinions exceed the budgeted amount, or in
the case where all responsible bids exceed the Consultant’s final design cost opinions by

ten percent or more.

3. Furnish additional copies of studies, reports, and additional prints of Drawings and
Specifications in excess of those required herein.

4. Provide investigations involving detailed consideration of operation, maintenance, and
overhead expenses as well as the preparation of rate schedules, earnings and expense
statements, feasibility studies, appraisals and valuations, detailed quantity surveys of
material or labor.

5. Provide Additional Services in connection with the Project not otherwise provided for in
this Agreement, except where those services are required as a result of negligence or
other fault on the part of the Consultant.

RESIDENT PROJECT SERVICES
1. If directed in writing by the Owner, one or more full-time Resident Project

Representatives shall be furnished and directed by the Consultant in order to provide
more extensive representation at each construction site during the Construction Phase.
Such resident project representation shall be paid for by the Owner.

2. The duties and responsibilities and the limitations on the authority of the Resident Project
Representative shall be as set forth in writing by the City Engineer before such services
begin.

3. Through the continuous on-site observations of the work in progress and field checks of

materials and equipment by the Resident Project Representative, the Consultant shall
endeavor to provide further protection for the Owner against defects and deficiencies in
the work of the construction contractors, but the furnishings of such resident project
representation shall not make the Consultant responsible for the construction contractor’s
failure to perform the construction work in accordance with the construction contract

documents.

Matter # 12-1004-264 PL# 139738 11
On-Call Engineering Agreement 2013
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ATTACHMENT “D”
PAYMENT AND DELIVERABLE SCHEDULES

For the Project known as “MECHANICAL ENGINEERING SERVICES”, hereinafter
referred to as the Project, the Owner will compensate the Consultant an amount not to exceed
FIVE HUNDRED THOUSAND AND NO/00 DOLLARS ($500,000.00) for all Basic Services
and reimbursables noted within the Agreement and its attachments.

PAYMENT SCHEDULE

Basic services for design shall include the phases listed below at the fixed fee shown for each
phase. The remainder of the fixed contract amount, if any, shall consist of the estimate for the
time and materials for the bidding phase and construction phase.

Fixed fee Payment to Consultant
Report Phase To be determined by Task Order

Preliminary Design Phase To be determined by Task Order
Pre-Final Design Phase To be determined by Task Order

Final Design Phase To be determined by Task Order
Bidding Phase To be determined by Task Order
Construction Phase To be determined by Task Order

Time and materials shall be billed to Owner by Consultant pursuant to the schedule provided in
the consultant’s proposal found in Attachment “B”. The time shown in Attachment “B” is an
estimate. Should the services rendered during the bidding and construction phases exceed the
estimated amount, written authorization will be required prior to rendering services. Written
authorization shall be only by contract amendment in accordance with the contract provisions.
For contracts with a total value less than Fifty Thousand and No/100 Dollars ($50,000), the
parties agree that at no time may the amount of the compensation under this contract exceed
Fifty Thousand and No/100 Dollars ($50,000) except by execution of an amendment to this

Agreement.

Payment for each Phase shall be made on a monthly basis. The Owner shall make payments
upon presentation of the Consultant’s detailed Invoice and accompanying Summary and Progress
Report and the Owner’s written approval.

DELIVERABLE SCHEDULE

REPORT PHASE
The services called for in the Report Phase of this Agreement shall be completed and 5 copies of

the Preliminary Study and Report shall be submitted within the time frame set forth in the written
authorization from the Owner for the Consultant to proceed.

Matter # 12-1004-264 PL# 139738 1
On-Call Engineering Agreement 2013
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ATTACHMENT “D”
PAYMENT AND DELIVERABLE SCHEDULES

PHASE I—PRELIMINARY DESIGN PHASE

The services called for in Phase I of this Agreement shall be completed and 10 copies of any
required documents and opinion of probable construction costs shall be submitted within the
time frame set forth in the written authorization from the Owner for the Consultant to proceed. If
Owner does not approve the preliminary design documents, the Consultant shall furnish five
copies of the resubmitted design documents.

PHASE II—PRE-FINAL DESIGN PHASE

The services called for in Phase II of this Agreement shall be completed and 10 copies the
required documents and services shall be submitted within the time frame set forth in the written
authorization from the Owner for the Consultant to proceed.

PHASE III—FINAL DESIGN PHASE

The services called for in Phase III of this Agreement shall be completed and 10 copies of final
design Drawings and Specifications for review and approval prior to the reproduction for bidding
purposes shall be submitted within the time frame set forth in the written authorization from the
Owner for the Consultant to proceed. After review, the Consultant shall submit to Owner 3
copies of the final revised design documents and specifications for final check. Upon the
approval of the final design documents, the Consultant shall furnish 10 copies of the final design
documents and specifications for bidding to the Owner within the time frame set forth in the
written authorization from the Owner for the Consultant to proceed.

PHASE IV—BIDDING PHASE
Provide services as authorized by Owner during the bid phase as described in Attachment “C”

and submit 1 copy of all addenda to the Owner for appropriate action within 2 consecutive
calendar days.

PHASE V - CONSTRUCTION PHASE

Provide services as authorized by Owner during construction phase as described in Attachment
“C” and submit one set of Mylar and one set of electronic media format copies of all record
drawings to the Owner within sixty days from the date of substantial completion.

Matter # 12-1004-264 PL# 139738 2
On-Call Engineering Agreement 2013
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Client#: 2271 BATHENGINE
DATE (MM/DD/YYYY)

ACORD. CERTIFICATE OF LIABILITY INSURANCE 10/01/2012

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must be endorsed. If SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an endorsement. A statement on this certificate does not confer rights to the

certificate holder in lieu of such endorsement(s).

PRODUCER SRMEACT
JDW Insurance PHONE  Ex): 915 496-8500 [ TA% Noy: 915 496-8550
P.O. Box 981021 E-MAIL
ADDRESS:
El PaSO, TX 799981 021 INSURER(S) AFFORDING COVERAGE NAIC #
915 496-8500 INSURER A: American Casualty Co of Reading
INSURED NsURER B : Continental Casualty Co
Bath G_roup, Inc. ) INSURER ¢ : Texas Mutual Insurance Company
4110 Rio Bravo, Suite 102 surer o . Hiscox-Syndicate 33 at Lloyds
El Paso, TX 79902 INsURER £ : Transportation Insurance Co.
INSURER F :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

il TYPE OF INSURANCE INSR [WuD | POLICY NUMBER (nﬁﬂ}ﬂ%%) a&’ﬁk&%)’v%’% LIMITS
A | GENERAL LIABILITY B4014396605 04/01/2012(04/01/2013 EACH OCCURRENCE $1,000,000
X| COMMERCIAL GENERAL LIABILITY RRY A%EEgO(E’;%'ggEPence) $300,000
| ctams-wane OCCUR MED EXP (Any one person) | $10,000
L PERSONAL & ADV INJURY | $1,000,000
- GENERAL AGGREGATE $2,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: PRODUCTS - COMP/OP AGG | $2,000,000
pouey [ |58% [ ioc s
E | AUTOMOBILE LIABILITY B2099547242 04/01/2012(04/01/2013 FMenen o= ™™ 151,000,000
ANY AUTO BODILY INJURY (Per person) | $
: ALLOWNED | | SCHEDULED BODILY INJURY (Per accident) | $
X| virep autos | X | NON-OWNED PROPERTY DAMAGE s
A AUTOS | (Per accident]
$
B | X|UMBRELLALIAB | X | occur B4016470098 04/01/2012)04/01/2013 EACH OCCURRENCE $4,000,000
EXCESS LIAB CLAIMS-MADE AGGREGATE 54,000,000
DED | X| ReTENTION $10000 $
C | N LOrERS: LIABILITY i TSF0010107003 04/01/2012|04/01/2013 X |YG&:-3es | |38
érég'gEglm%%ﬁ/@%m%é/ggscmlveIE NIA E.L, EACH ACCIDENT $1,000,000
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEE| 1,000,000
If yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LiMIT | $1,000,000
D |Professional URA122950712 08/23/2012/08/23/2013 $1,000,000 Occ/Agyg
Liability $20,000 Ded Ea Claim

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (Attach ACORD 101, Additional Remarks Schedule, if more space is required)
General Liability and Auto policies include Additional Insured status when required by a written and

executed agreement between the named insured and the certificate holder. A 30 day notice of cancellation
except 10 day notice of cancellation for non-payment is added per endorsement on the General Liability,
Workers Compensation and Auto policies. A waiver of subroation is included per endorsement when required by
written contract on the General Liability, Auto and Workers Compensation policies.

CERTIFICATE HOLDER CANCELLATION
City of EI P SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
ity o aso THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
Attn: Irene Ramirez, P.E ACCORDANCE WITH THE POLICY PROVISIONS.
Two Civic Center Plaza - 4th
Floor AUTHORIZED REPRESENTATIVE

, T 1 Z E
El Paso, TX 7990 ?/

© 1988-2010 ACORD CORPORATION. All rights reserved.

ACORD 25 (2010/05) 1 of1 The ACORD name and logo are registered marks of ACORD
#5111999/M108896 . CHRID
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201 E. Main, Suite 800
' £.0.Box 981021
. El Paso, Texas 79998-1021
Attachment E 015 496-8500

wwwjdw-insurance.com

DWINSURANCE

THE STRENGTH OF VISION

To Whom It May Concern:

In regards to the Certificate Provided by Bath Engineering, we can confirm according with the
insurance checklist:

1-
2-

3-
4-
5-
6-
7.
8-
9-
10-
11-
12~
13-
14-
15-
16-
17-

WC compensation has a blanket Waiver of Subrogation (enclosed).

CGL limits purchased by Bath Group provide more than sufficient limits for $500,000
and $1,000,000 Bodily injury/ Property damage

General Aggregate Limit is at least $1,000,000

Combined Auto Single Limit is at $1,000,000

Auto block checked for Hired and non owned.

Professional Liability Limit is at $1,000,000 dlls.

City of El Paso is named Additional insured as we have a blanket additional endorsement,
Yes.

Yes

Operations as described in the policy.
Yes :
Yes -
Yes- Refer to Insurers affording coverage.

Yes. :

Yes- Endorsements enclosed.

Yes- Refer to description of operations. :
Notice of cancellation notification has been endorsed to add City of el Paso (see

endorsement)

Sincerely——=

o

4

AN
/'ta

e e

Bstela A. Liisky.#
Client Relationship Manager
JDW Insurance

(915) 4
(915) 4

96-8492 Direct
96-8550 Fax

elusky@jdw-insurance.com

—
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POLICY NUNBER IMSURED HAME AND Jm“nxsss
B 4014396605 BATH GROUP, INC.
4110 RIO BRAVO, SUITE 102

POLICY CHANGES
CHARGES BOTICE OF CARCELLATION OR MATERTAL

This Chunge Endorsement changes the Policy. FPleasa read it carefully.
whin Changs Endorsemsnt im a part of your Policy and takes affect on tha
sffuctive datae of your Policy, unless another effective date is shown.

Form #:SB147052a Title: CHANGES NOTICE OF CANCELLATION OR MATERIAL
COVERAGE

30 DAY NOTICE:

ALUTIIQ, LLC .

3509 ARCTIC BLVD

SUITE 400 .
ANCHORAGE, AK 99503

BALFOUR HEATYY CONSTRUCTION, LLC
PO BOX 199515 ’
DALIAS, TX 75219

BOARD OF REGENTS OF THE UNIVERSITY OF TEXAS SYSTEM
1717 MAIN ST SUITE 44Q0
DALLS, TX 75201 -

BROWN AND CALDWELL
BO BOX 8045 .
WALNUT CREEK, CA 94596-1220

CITGO PETROLEUM CORFORATION
1293 ELDRIDGE PARKWAY
AOUSTON, TX 77077

CITY OF CORPUS CHRISTI
DEPT OF ENGINEERING SERVICES
PO BOX 9277

CORPUS CHRISTI, TX 78459-9277

¢ITY OF BEL PASO
2 CIVIC CENTER PLAZA®
EL PASO, TX 79901

P R

FLINT HILLS RESOURCES, LP
PO BOX 2256 BLDG T5G
WICHITA, KS 67201-2256

GARICR ELRCTRICAL & MECHANICAL, INC
6108 YAQUI WAY
EL PASO, TX 79925

G-56015-B (ED. 11/81)




Insurance Certificate Checklist

Is the workers' compensation insurance endorsed to provide that the insurer waives any right of
subrogation it may acquire against the Owner, its partners, agents and employees?

Does the Commercial Gene;a] Liability have the Personal Injury or Death for one person or
occurrence set at $500,000.00 and $1,000,000.00 for two or more persons or occurrences?

Is the General Aggregate limit set at least $1,000,000.007

Is the combined Automobile Combined Single Limit $1,000,000.00?

5. |Is the Any Auto block checked? If not are the Hired Autos and Non-owned Autos blocks

checked?

Does the Professional Liability Insurance have a $1,000,000.00 Limit on a claims made basis?

Is the City (owner) named as an Additional Insured on all policies with the exception of
Workers’ Compensation and Professional Liability Insurance?

Does the provided certificate show:

Type of coverége?

Limiits on each insurance policy?

10.

Class of operations covered under each poliéy? T

11,

Effective date(s) of policies?

112.

Expiration date(s) of policy?

i3.

Insurance companies providing coverage?

14,

Name of agent/broker?

15.

Confirmation of any endorsemant(s) required in the 'agreément?

16.

Do all cerfificates include the name of the project on the corresponding certificate(s)?

17.

Does each certificate contain the following statement or its equivalent: “The insurance covered

by—thi-s—Gerti-ﬁcate-wi~l~l—net-be-canceled.,_andﬂlcre_will_be.no.changein-c.o.uerage.or.deduc.tiblee,
except-after thirty (30) consecutive calendar days written notice of intent to cancel or change
said insurance has been provided to the City of El Paso”?




¥y ®  WORKERS' COMPENSATION AND EMPLOYERS
eXaS ut . LIABILITY INSURANCE POLICY
WC 4203 04 A

Insurance Company

TEXAS WAIVER OF OUR RIGHT TO RECOVER FROM OTHERS ENDORSEMENT

This endorsement applies only to the insurance provided by the policy because Texas is shown in em 3.A, of the
Information Page.

We have the right to recover our payments from anyone liable for an injury covered by this policy. We will not enforce our

right against the person or organization named in the Schedule, but this waiver applies only with respect to bodily injury
arising out of the operations described in the Schedule where you are required by a written contract to obtain this waiver

from us.

This endorsement shall not operate directly or indirectly to benefit anyone not named in the Schedule.

The premium for this endorsement is shown in the Schedule.

Schedule

1. { ) Specific Waiver
Name of person or organization

( X ) Bianket Waiver
Any person or organization for whom the Named Insured has agreed by written contract to furnish this waiver.

2. Operations: ALL TEXAS OPERATIONS

3. Premium

The premium charge for this endorsement shallbe___2.,00 percent of the premium developed on payroll in
connection with work performed for the above person(s) or organization(s) arising out of the operations described.

4. Advance Premium INCLUDED, SEE INFORMATION PAGE.

This endorsement changes the policy to which it is attached effective on the inception date of the policy unless a different date Is indicated below.
(The following "attaching clause” need be completed only when this endorsement Is issued subsequent to preparation of the policy.)

This endorsement, effective on at 12:01 A.M. standard time, forms a part of

Policy No. TSF-0010107003 of the Texas Mutual Insurance Company

{ssuedto BATH GROUP INC
Endorsement No.

Premium $ %f"\/ W ‘< /_7

Authorized Representative

WC420304A (ED. 1-01-2000)

AGENT'S COPY BAHAMBUR




X ® WORKERS' COMPENSATION AND EMPLOYERS
x ; : utu LIABILITY INSURANCE POLICY

Insuranice Company WC 42 06 01

TEXAS NOTICE OF MATERIAL CHANGE ENDORSEMENT

This endorsement applies only to the insurance provided by the policy because Texas is shown in ltem 3.A. of the
Information Page.

In the event of cancellation or other material change of the policy, we will mail advance notice to the person or
organization named in the Schedule. The number of days advance notice is shown in the Schedule.

This endorsement shall not operate directly or indirectly to benefit anyone not named in the Schedule.
Schedule

1, Number of days advance notice: 30

2. Notice will be mailed to:

CITY OF EL PASO ENGINEERING CONSTR MGMT
2 CIVIC CENTER PLAZA 5TH FLOOR

ENG INEERING CONSTRUCTION MANAGEMENT

EL PASO, TX 78801

This endorsement changes the policy to which it Is attached effective on the inception date of the policy unless a different date is indicated below.

(The following "attaching clause" need be completed only when this endorsement Is issued subsequent to preparation of the palicy.)
This endorsement, effective on April 1, 2012 at 12:01 A.M. standard time, forms a part of

Policy No: TSF-0010107003 20120401 ofthe Texas Mutual Insurance Company

I[ssuedto BATH GROUP INC
Endorsement No. 1

Premium $ 0.00 %ﬁ'\/ W _—

Authorized Representative e

WC420601 (ED. 1-94)
INSURED'S COPY SMALLEN 4-10-2012




SB-146968-A
(Ed. 01/06)

. CNA

&L

IMPORTANT: THIS ENDORSEMENT CONTAINS DUTIES THAT APPLY TO THE ADDITIONAL

INSURED IN THE EVENT OF OCCURRENCE, OFFENSE, CLAIM OR SUIT. SEE PARAGRAPH
C., OF THIS ENDORSEMENT FOR THESE DUTIES.

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
BLANKET ADDITIONAL INSURED ENDORSEMENT
WITH PRODUCTS-COMPLETED OPERATIONS COVERAGE

&

BLANKET WAIVER OF SUBROGATION
Architecis, Engineers and Surveyors

This endorsement modifies insurance provided under the following:

BUSINESSOWNERS LIABILITY COVERAGE FORM
BUSINESSOWNERS COMMON POLICY CONDITIONS

. WHO IS AN INSURED (Section C.) of the

Businessowners Liability Coverage Form is amended
to Include as an insured any person or organization
whom you are required to add as an additional insured
on this policy under a written contract or written
agresment; but the written contract or written
agresment must be:

1. Currently in effect or becoming effactive during the
term of this policy; and ‘

2. Executed prior to the "bodily injury,” 'broperty
damags,” or "personal and gdvartising injury."

. The Insurance provided to the additional insured is
limited as follows:

1. That person or organization is an additional
Insured solely for liability due to.your negligence
specifically resulting from “your work® for the
additional insured which is the subject of the
written confract or written agreement. No
coverage applies to liabllity resulting from the sole
negligance of the additional insured. ‘

2. The Limits of Insurance applicable to the
additional insured are those specified in the

wriiten—contract—or-written—agreement—orin"the
Daclarations of this policy, whichever is less.
These Limits of Insurance are Inclusive of, and not
In addition 1o, the Limits of Insurance shown in the

Declarations.

3. The coverage provided to the additional insured.
within this. endorsement and ssction fitled
LIABILITY AND MEDICAL EXPENSE
DEFINITIONS - “Insured Contract” (Section
F.9.) within the Businessowners Liability Coverage
Form, doas not apply to "bedily injury” or “property
damage® arlsing out of the *products-completed
operations hazard" unless required by the written
contract or written agresment,

SB-146968-A

(Ed. 01/06)

C. BUSINESSOWNERS

4. The insurance provided to the additional insured
does not apply to ‘bodlly injury,” “properiy
damage,” "personal and advertising injury® arising
out of an architect’s, engineer's, or surveyors
rendering of or failure to render any professional
services Including:

a. The preparing, approving, or fafling to prepare
or approve maps, shop drawings, opinions,
reporis, surveys, field orders, change orders
or drawings and specifications by any
architect, engineer or surveyor performing
services on a projsect of which you serve as
construction manager; or

b. Inspaction, supervision, qualily control,
engineering or architectural services done by
you on a project of which you serve as
" construction rmanager.

5. This insurance does not apply to "bodily injury,”"
"property’ damage,” or "personal and advertising
Injury” arising out of:

a. The construction or demolition work while you
are acling as a construction or demolition
contractor._This_exclusion_does_not_apply-to
work done for or by you at your premises.

GENERAL LIABILITY
CONDITIONS - Duties in The Event of Occurrence,
Offense, Claim or SuRii (Section E2.) of the
Businessowners Liabllity Coverage Form Is amended
{0 add the following: '

An additional insured under this endorsement will as

soon as practicable:

1. Give written notice of an occurrencs or an offense
to us which may result in a claim or *suit" under
this insurance; '

Page 1 0i2
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2. 'I"ender the defense and indemnity of any claim or
'suit” to us for a loss .we cover under this

Coverage Part;

8. Tender the defense and indemnity of any claim or
“sult to any other Insurer which also has
insurance for a {oss we cover under this Coverage

Part; and

4. Agree to make available any other Insurance
which the additional insured has for a loss we
cover under this Coverage Part.

We have no duty to defend or indemnify an additional
insured under this endorsement until we receive
written notice of a claim or "suit* from the additional

insured.

OTHER INSURANCE (Section H. 2. & 3)) of the
Businessowners Common Policy Conditions are
deleted and replaced with the following:

2. This insurance is excess over any other insurance
naming the additional insured as an insured
whether primary, excess, contingent or on any
other basis unless a written contract or written
agreement specifically requires ihat this Insurance
2 elther primary or_primary and noncon‘tnbuﬂng

1o the addiional insured's own coverage. Ihis ’
‘insurance IS excess over any otherf insurance fo
which the additional insured has bsen added as
an additional insured by endorsement,

3. When this insurance is excess, we will have no
duty under Coverages A or B fo defend the
additional Insured against any “sult’ if any other
insurer has a duty to defend the additional insured

JLIT I1MUTULTN

(Ed. 01/06)

_ against that *suit" If no other insurer defends, we
will undsrtake to do so, but we will be entitled to
the additional insured's rights against all those
other Insurers,

When this insurance is excess over other
insurance, we will pay only our share of the
amount of the loss, if any, that exceeds the sum

of:

(a) The total amount that all such other insurance
would pay for the loss in the absence of this
insurance; and

(b) The total of all deductible and seli-insured
amounts under all that other insurance.

We will share the remaining loss, if any, with any
other insurance that is not described in this
Excess Insurance provision and was not bought
specifically 1o apply in excess of the Limits of
Insurance shown Iin the Daclarations of this
Coverage Part.

E. TRANSFER OF RIGHTS OF RECOVERY AGAINST

OTHERS TO US (Section K2) of the
Businessowners Common Policy Conditions is deleted
and replaced with the following:

2. We waive any right of recovery we may have
against any person or organization against whom you
have agreed to waive such right of recovery in a
written contract or agreement because of payments
we make for Injury or damage arising out of your
ongoing operations or "your work' done under a
contract with that person or organization and included
within the "products-completed operations hazard."

— ey ———y

R RO R

SB-146968-A
(Ed. 01/08)

Page 2 0f2
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§B-300120-8

CNA | (Ed. 04/10)

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
ADDITIONAL INSURED ~ OWNERS, LESSEES OR CONTRACTORS

[t &

This endorsement modifies insurance provided under the following:
BUSINESSOWNERS LIABILITY COVERAGE FORM
SCHEDULE*

Name Of Person Or Organization:

.‘ * Information required o complete this Schedule, if not shown on this endorsement, will be shown in the Declarations.'

provides such coverage, and only If the writen

A. The following is added to Paragraph C. Who Is An
Insured: .contract or written agreement requires you to
: : . provide the additional insured such coverage.
4. Any parson or organization shown in the Schedule . ) B ]
is also an insured, but only with respect fo liabilty ~ C. This nsurance provided to the additional insured
arising out of your ongoing operations performed terminates when your operations for the additional
for that insured. insured are complete. But if the written contract or
i i . written agreement specifies a date untll which this
B. The Insurance provided io the additional insured is Insurance must apply, then this insurance terminates:
limited as follows: . .
) 1. On the date specified in the written contract or
1. The person or organization Is an additional written agreement; or
Insured only with respect to liability for "bodily 2. When this policy expires or is cancelled
injury,” "property damage,” or “personal and whichaver occurs first.

advartising Injury" caused in whole or In part by:
D. The following is added to Paragraph H. of the

. cis issions;
@. Your acts or omissions; or . Businessowners Common Policy Conditions: .
b. The acts or omissions of those acting on your
behalf - - H. Other Insurance
the perfofiiance-of yolir ongoing operations for This_insurance is BXCass over any other insurance
:2; adgiﬂonal Insgred(z)'ior' gong op ‘ naming the additional insured as an insured
" , whether primary, excess, conlingent or on any
c. "Your work® that Is included In the “products- other basis uniess a written contract or written
. completed operations hazard" and performed for agreament spacifically requires that this insurance
the additional insured, but only if this Policy be either primary or primary and noncontributing.
§B-300120-B Page 1 of 1

(Ed. 04/10)




CNA

SB-146932-D
(Ed. 07/09)

THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
BLANKET ADDITIONAL INSURED ~ LIABILITY EXTENSION

This endorsement modifies insurance providad under the following:

BUSINESSOWNERS LIABILITY COVERAGE FORM

Coverage afforded under this extension of coverage endorsement does not apply to any person or organization covered
as an additional insured on any other endorsement now or hereafter attached to this Policy.

1. ADDITIONAL INSURED - BLANKET VENDORS

WHO IS AN INSURED is amended o include as an
additional insured any person or organization (referred
to below as vandor) with whom you agreed, bacause
of a written confract or agreement to provide
Insurance, but only with respect to "bodily injury* or
*proparty damage” arising out of "your products” which
are distributed or sold In the regular course of the
vendor's business, subject to the following additional

exclusions:

1. The insurance afforded the vendor does not apply
to:
a. "Bodily injury” or "property damage" for which
the vendor is obligated to pay damages by
reason of the assumption of liability in a
contract or agreement. This exclusion does
not apply to liabllity for damages that the
vendor would have in the absence of the
contract or agreement; '

b. Any express warranty unauthorized by you;

¢. Any physical or chemical change in the
product made intentionally by the vendor;

d. Repackaging, except when unpacked solely
for the purpose of inspaction, demonstration,
testing, or the substitution of paris under
instructions from the manufacturer, and then
repackaged In the original container;

e. Any failure to make such inspsctions,
adjustments, tests or servicing as the vendor
has-agreed-to-make-or-normally-undertakes-io

make in the usual course of business, in
connection with the distribution or sale of the
products;

f. Demonstration, installation, éarvicing or repélr
operations, excapt such operations parformed
at the vendor's premises in connection with

the sale of the product;

g. Products which, after distribution or sale by
you, have been Iabeled or relabsled or used
as a container, part or ingredient of any other
thing or substance by or for the vendor; or

h. "Bodily injury® or "property damage" arising
out of the sole nagligence of the vendor for its
own acts or omission or these of Its

SB-146932-D
(Ed. 07/08)

employess or anyone else acting on ils
behalf. However, this exclusion does not

apply to:

(1) The excaptions contained in
Subparagraphs d. or £.; or

(2) Such inspections, adjustments, tests or
servicing as the vendor has agreed o
make or normally underiakes to make In
the usual course of business, in
connaction with the distribution or sale of
the products.

2. This insurance does not apply to any insured
person or organization, from whom you have
acquired such products, or any Ingredient, part or
container, entering Into, accompanying or
containing such products.

This provision 2. doas not apply to any vendor
included as an insured by an endorsement issued

by us and made a part of this Policy.

4. This provision 2, does not apply if "bodily Injury® or
*properly damage® includad within the “products-
completed operations hazard® is excluded either
by the provisions of the Policy or by endorsement.

»

2. MISCELLANEOUS ADDITIONAL INSUREDS

WHO IS AN INSURED is amended to include as an
insured any person or organization (called additional
insured) described In paragraphs 2.a. through 2.h.
below whom you are required to add as an additional
insured on this policy under a written coniract or

agresment but the written confract or agreement must
be: .

1. Currently in effect or bacoming effective during the
term of this policy; and

2. Executed prior to the "bodlly Injury,” “property
damage" or "personal and advertising injury," but

Only the following persons or organizations are
additional insureds under this endorsement and
coverage provided to such additional insureds Is
limited as provided herein:

a. Additional Insured — Your Work

That person or organization for whom you do
work.is an addifional insured solely for liability
due to your negligencs specifically resulting

Page 1 of §
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from your work for the additional insured
which is the subject of the written contract or
written agreement. No coverage applies to
liability resulting from the sole negligence of
the additional insured.

The insurance provided to the additional
insured is limited as follows:

(1) The Limits of Insurance applicable to the'

additional insured are those specified in
the written contract or written agreement
or In the Declarations of this policy,
whichever is less. Thess Limits of
Insurance are inclusive of, and not in
addition to, the Limits of Insurance shown
in the Declarations.

(2) The coverage provided to the additional-

insured by this endorsement and
paragraph F.8, of the definition of "insured
contract" under Liablliity and Medical
Definitions do not apply to
*bodily injury" or “properly damage”
arising out of the “products-completad
operations hazard" unless required by the
written contract or written agreement.

(3) The insurance provided to the additional-
insured does not apply to "bodlly injury,”
*properly damage," or “personal and
advertising injury* arising out of the
rendering or failure fo render any
professional services.

State or Political Subdivisions

A state or political subdivision subject to the
following provisions: ’ )

(1) This insurance applies only with respact
to the following hazards for which the
state or political subdivision has issued a
permit in connaction with premises you
own, rent, or control and to which this

insurance applies:

SB-146932-D
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This Insurance doss not apply to "bodily
injury," "property damage" or "personal and
advertising injury® arising out of operations
performed for the state or municipality.

Controlling interest

Any persons or organizations with a
controlling interest in you but only with respect
to their liability arising out of:

{1) Their financial control of you; or

(2) Premises they own, maintain or control
while you lease or occupy these
premises.

This insurance does not apply to structural
alterations, new construction and demolition
operations performed by or for such additional

insured.
Managers or Lessors of Premises

A manager or lessor of premises but only with
respact to liability arising out of the ownership,
maintenance or use of that specific part of the

. premises leased fo you and subject to the

following additional exclusions:
This insurance does not apply to:

(1) Any "occurrence” which takes place after
you cease fo be a tenant in that premises;
or

(2) Structural alterations, new construction or
demolition operations periormed by or on
behalf of such additional insured.

Mortgages, Assignee or Receiver

A morigages, assignee or receiver but only
with respect 1o their liability as mortgages,
assignee, or receiver and arising out of the
ownership, maintenancs, or use of a premises

by you.

This insurance does not apply to structural
alterations,—new...construction._or__demolition

I D

{a)- The-existence; maintenance;repair;
construction, erection, or removal of
advertising signs, awnings, canopies,
cellar entrances, coal holes,

- driveways, manholes, marquees,
hoistaway openings, sidewalk vaults,
street banners, or decorations and
similar exposures; or

(b) The construction,
removal of elevators; or

(2) This insurance applies only with respect
to operations performed by you or on your
behalf for which the state or political
subdivision has issued a permit.

erection, or

SB-146932-D
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operations performed by or for such additional
insurad,

Owners/Cther Interests — Land is Leased

An owner or other interest from whom land
has been leasad by you but only with respact
to liability arising out of the ownership,
maintenance or use of that specific part of the
land leased to you and subject to the following
additional exclusions:

This insurance does not apply fo:

(1) Any "occurrence” which iakes place
after you cease to lease that land; or

Page20f5
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(2) Structural alterations, new
construction or demolition operations
performed by or on behalf of such
additional insured.

g. Co-owner of Insured Premises

A co-owner of & premises co-owned by you
and covered under this insurance but only
with raspect to the co-owners liability as co-
owner of such premises.

h. Lessor of Equipment

Any person or organization from whom you
lease equipment, Such person or organization
are insureds only with respect to their liability
arising out of the maintenance, operation or
use by you of equipment leased to you by
such person or organization. A person's or
organization's status as an insured under this
endorsement ends when their written contract
or agreement with you for such leased
equipment ends.

With respact to the insurance afforded these

additional insureds, the following additional
exclusions apply:

This Insurancs does not apply:

(1) To any “occurrence" which takes place
after the equipment lease expires; or

(2) To "bodily injury,” “property damage® or
*personal and advertising injury” arising

out of the sole negligence of such.

additional insured.

Any insurance provided to an additional insured
designated under paragraphs b. through h. above
doss not apply to "bodily injury® or “properly
damage" included within the “products-completed
operations hazard.”

The following is added to Paragraph H. of the

BUSINESSOWNERS  COMMON
CONDITIONS: :

POLICY

SB-146932-D
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Damage To Property, is replaced by the
following: :

k, Damage To Property

"Property damage” to:

1. Properly you own, rent or occupy,
including any costs or expenses
incurred by you, or any other person,
organization or entity, for repair,
replacement, enhhancement,
restoration or maintenance of such
property for any reason, including
prevention of injury to a parson or
damagse to another's property;

2. Premises you sell, give away or
abandon, if the "properly damage"
arises out of any part of those
premises;

3. Property loaned to you;

4. Personal properly in the cars,
custody or control of the insured;

5. That particular part of any real
property on which you or any
contractors or subcontractors working
directly or indirectly in your behalf are
performing operations, if the "properly
damage” arises out of those
operations; or

6. That particular part of any property
that must be restored, repaired or
replaced bscause "your work" was
incorrectly performed on it.

Paragraph 2 of this exclusion doss not
apply if the premises are “your work® and
ware nevar occupied, rented or held for

rental by you,
Paragraphs 1, 8, and 4, of this exclusion

do not apply fo "property damage* (other
than damage by fire or explosion) fo

H. Other insurance

4. This Insurance is excess over any other
insurance naming the additional Insured
as an insured whether primary, excess,
contingent or on any other basis unless a
written coniract or wrltten agreement

specifically requires that this insurance be

oither primary "or primary and
noncontributing.

LEGAL LIABILITY ~ DAMAGE TO PREMISES

A. Under B. Exclusions, 1. Applicable to
Business Liability Coverage, Exclusion K.

SB-146932-D
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premises:
(1) rented to you:

(2) temporatrily occupied by you with the
permission of the owner, or

(3) to the contents of premises rented fo
you for a period of 7 or fewsr
consscutive days.

A separate limit of insurance
applies to Damage To Premises Rented
To You as described in Section D —
Liability and Madical Expenses Limits of
Insurancs,
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Paragraphs 3, 4, 5, and 6 of this

exclusion do not apply to liability
assumed under a sidetrack agreement,

Paragraph 6 of this exclusion does not
apply to “property damage” included in
the  *products-completed  operations
hazard." :

B. Under B. Exclusions, 1. Applicable to
Business Liability Coverage, the [ast
paragraph of 2. Exclusions is deleted and
raplacad by the following: '

Exclusions ¢, d, », , g, h, |, k, I, m, n, and o,
do not apply to damage by fire to premises
while rented to you or temporarily occupied by
you with permission of the owner or to the
contents of premises rented to you for a
period of 7 or fewer consecutive days. A
separate limit of insurance applies to this
coverage as described in Section D. Llabllity
And Medical Expenses Limits Of
Insurance.

C. The first Paragraph undsr item 5. Damage To
Premises Rented To You Limit of Section
D. Liability And Medical Expenses Limlits
Of Insurance Is replaced by the following:

The most we will pay under Business Liabllity
for damages because of “properly damage®
to any one premises, while rented to you, or-
temporarity occupied by you, with the
permission of the owner, including contents of
such premises rented to you for & period of 7
or fewer consecutive days, is the Damage to
Premises Rented to You limit shown in the
Daclaration.

5. Broad Knowledge of Occurrence

The following Iitems are added to E.
Businessowners General Liabllity Conditions
in the Businessowners Liability Coverage
Form:

7.

SB-146932-D
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"(5) Any ftrustee, If you or an additional
insured is a trust; or

{6) Any elected or appointed official, if you or
an additional insured is a political
subdivision or public entity.

This paragraph e. applies separaiely to you
and any additional insured.

Bodily Injury

Section F. Liabllity and Medical Expenses
Definitions, item 3. "Bodily Injury” is deleted and
roplacad with the following:

*Bodily injury” means bodlly injury, sickness or
disease sustained by a parson, including death,
humiliation, shock, mental anguish or mental
injury by that person at any time which results as
a consequence of the bodlly Injury, sickness or
diseass.

Expanded Personal and Advertising Injury
Definltion

The following is added to Section F. Liabllity and
Medical Definitions, Hem 14,
Personal and Advertising Injury, In the
Eusinossownars General Llabllity Coverage
orm:

h. Discrimination or humiliation that results In
injury to the feslings or reputation of a natural
person, but only if such discrimination or

humiliation is:

1. Not done Intentionally by or at the
direction of:

a. Theinsured; or

b. Any ‘executive cfficer," director,
stockholder, parther, member or
manager (if you are a limited fiabiiity
company) of the insured; and

2. Not directly or indirectly related to the
employment, prospeciive employment,

e.—Paragraphs-a.-and-b:-apply-to-you-or-to-any

WA T

additional insured only = when such
*oceurrence,” offense, claim or "sult® is known

to:

(1) You or any addifional insured that is an

individual; :
(2) Any partner, if you or an additional
insured Is a partnership;

(3) Any manager, if you or an additional
insured Is a limited liabllity company;

(4) Any ‘“executive officer” or insurance
manager, if you or an addftional insured is

a corporation; .

SB-146932-D
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past employment or termination of
employment of any person or person by
any insured.

B. The following is added to Exclusions, Section '

(15)Discrimination Relating to Room,
Dwelling or Premises

Caused by discrimination directly or
Indirectly related to the sale, rental, lsase
or sub-leass or prospactive sale, rental,
lease or sub-lease of any room, dwaeliing
or premises by or at the direction of any
insured.
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(16)Fines or Penalties Personal and Advoll'tlainlg Injury Coverage
, does not apply to policies issued in the states
Finas o poli eed of Imposed by & of Now Ytk O
discrimination. . D. This provision (Expanded Personal and
: E od I Advertising Injury) does not apply If
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states of New York or Ohio. Also, Expanded
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POLICY CEANGES .

'CHANOES NOTICE OF CANCELLATION OR HATERIAL

This Change Endorsemsnt changes the Policy. vlease read it carefully.
This Change Endorsement ia a part of your Policy and tekes effect on the
effactive date of your Policy, unless another effective date is shown.

Form #:SB147052a Title: CHANGES NOTICE OF CANCELLATION OR MATERIAL
COVERAGE

30 DAY NOTICE:

——

ALUTIIQ, LLC

3909 ARCTIC BLVD

SUITE 400 .
ANCHORAGE, AK 99503

BALFOUR BEATYY CONSTRUCTION, DLLC
PO BOX 199515
DALIAS, TX 75219

BOARD OF REGENTS.OF THE UNIVERSITY OF TEXAS SYSTEM
1717 MAIN ST SUITE 4400
DALLS, TX 75201

BROWN AND CALDWELL
PO BOX 8045 .
WALNUT CREEK, CA 94596-1220

CITGO PETROLEUM CORPORATION
1293 ELDRIDGE PARKWAY
J HOUSTON, TX 77077

CITY OF CORPUS CHRISTI

DEPT OF ENGINEERING SERVICES
PO BOX 9277

CORPUS CHRISTI, TX 78469-9277

CITY OF EL PASO
2 CIVIC CENTER PLAZA
EL PASO, TX 79901

Ymmr

S .

SRR RGO R

FLINT HILLS RESOURCES, LP
PO BOX 2256 BLDG T5G
WICHITA, K8 67201-2356

GARICR ELECTRICAL & MECHANICAL, INC
6108 YAQUI WAY '
EL PASO, TX 79925

Chaimrn of the Board

G-56015-B (ED. 11/91)
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COMMERCIAL UMBRELLA PLUS
COVERAGE PART

Various provisions in this policy restrict coverage. Read
the entire policy carefully to determine rights, duties and
what is and is not covered.

Throughout this policy the words "you" and "your" refer to
the Named Insured identified under SECTION Il - WHO IS
AN INSURED of this policy.

The word “insured" means any person or organization
qualifying as such under SECTION il — WHO IS AN
INSURED.

The words "we," "us" and "our" refer to the Company
providing this insurance.

Other words and phrases that appear in quotation marks
have special meaning. Refer to SECTION V -
DEFINITIONS.

SECTION | - COVERAGES
1. Insuring Agreement

We will pay on behalf of the insured those sums in
excess of ‘"scheduled underlying Insurance,"
"unscheduled underlying insurance” or the ‘retained
limit" that the insured becomes legally obligated to pay
as "ultimate net loss" because of "bodily injury,"
"property damage" or "personal and advertising injury"
to which this Insurance applies.

a, This insurance applies to "bodily injury" and
"property damage" only if:

{1) The "bodily injury" or "property damage" is
caused by an ‘incident" anywhere in the
world;

(2) The "bodily injury" or “property damage"
occurs during the policy period; and

{3) With respect to "bodily injury" or "property
damage" that continues, changes or resumes
so as to occur during more than one policy
period, both of the following conditions are
met:

() Prior to the policy period, no “authorized
insured” knew that the "bodily injury" or
"property damage" had occurred, in whole
or in part; and

(i) During the policy period, an “authorized
insured" first knew that the "bodily injury"
or "property damage" had occurred, in
whole or in part.

For purposes of this Paragraph (1) a.(3) only,
if (a) "bodily injury" or "property damage" that
occurs during this policy period does not
continue, change or resume after the

G-15057-C
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termination of this policy period; and (b) no
“authorized insured" first knows of this "bodily
injury" or “"property damage" until after the
termination of this policy period, then such
first knowledge will be deemed to be during
this policy period.

b. "Bodily injury" or "property damage” which occurs

during the policy period and was not, prior to the
policy period, known to have occurred by any
“authorized insured" includes any continuation,
change or resumption of that "bodily injury" or
"property damage" after the end of the policy
period.

¢. "Badily injury” or "property damage" will be deemed

to have been known to have occurred at the
earliest time when any "authorized insured":

(1) Reports all, or any part, of the "bodily injury" or
"property damage" to us or any other insurer;

(2) Receives a written or verbal demand, claim or
“suit" for damages because of the "bodily
injury" or "property damage"; or

(3) Becomes aware by any other means that
"bodily injury" or ‘“property damage" has
occurred or has begun to occur,

d. This insurance applies to "personal and advertising

injury" caused by an ‘incident" committed
anywhere in the world during the policy period.

If we are prevented by law, statute or otherwise from
paying on behalf of the insured, then we will indemnify
the insured for those sums that the insured is legally
obligated to pay as "ultimate net loss" because of
"bodily injury," "property damage" or “personal and
advertising injury" to which this insurance applies.

Exclusions
This Insurance does not apply to:
a. Expected or Intended Injury

"Bodily injury” or "property damage" expected or
intended from the standpoint of the insured. This
exclusion does not apply to ‘“bodily injury"
resulting from the use of reasonable force to
protect persons or property. This exclusion does
not apply to Employers Liability claims for "bodily
injury" covered by ‘"scheduled underlying
insurance."

b. Contractual Liabillty

“Bodily injury," "property damage" or "personal
and advertising injury" for which the insured is
obligated to pay damages by reason of the
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assumption of liability in a contract or agreement.
This exclusion does not apply to liability for
"ultimate net loss":

(1) That the insured would have in the absence of
the contract or agreement; or

(2) Because of "bodily injury" or “property
damage" assumed in a confract or agreement
that is an “insured contract," provided the
"bodily injury" or "property damage" occurs
subsequent to the execution of the contract or
agreement.

"Personal and advertising injury” Exclusions
"Personal and advertising injury":

(1) Caused by or at the direction of the insured
with the knowledge that the act would violate
the rights of another and would inflict
"personal and advertising injury";

(2) Arising out of oral or written publication of
material, if done by or at the direction of the
insured with knowledge of its falsity;

(3) Arising out of cral or written publication of
material whose first publication took place
before the beginning of the policy period,

(4} Arising out of a criminal act committed by or at
the direction of the insured;

(8) Arising out of a breach of contract, except an
implled contract to use another's advertising
idea in your "advertisement";

(6) Avrising out of the failure of goods, products or
services to conform with any statement of
quality or performance made in your
"advertisement";

{7) Arising out of the wrong description of the
price of goods, products or services stated in
your "advertisement";

(8) Arising out of the infringement of copyright,
patent, trademark, trade secret or other
intellectual property rights;

However, this exclusion does not apply to
infringement, in your "advertisement," of
copyright, trade dress or slogan;

(9) Committed by an insured whose business is:

(a) Advertising, broadcasting, publishing or
telecasting;

(b).Designing or determining content of
websites far others; or

(c) An Internet search, access, content or
service provider;

G-15057-C
(Ed. 06/05)

G-15057-C
(Ed. 06/05)

However, this exclusion does not apply to
paragraphs 10. a,, b. and c. of “personal and
advertising injury" under SECTION V -
DEFINITIONS;

For the purposes of this exclusion, the placing
of frames, borders or finks, or advertising, for
you or others anywhere on the Internet, is not
by itself, considered the business of
advertising, broadcasting, publishing or
telecasting.

(10) Arising out of an electronic chatroom or
bulletin board the insured hosts, owns, or over
which the insured exercises control; or

(11) Arising out of the unauthorized use of
another's name or product in your e-mail
address, domain name or metatag, or any
other similar tactics to mislead another's
potential customers.

d. Workers' Compensation and Similar Laws

Any obligation of the insured under a:
(1) Workers' compensation;

(2) Disability benefits; or

(3) Unemployment compensation
law or any similar law.

Employers Liability

"Bodily injury" to:

{1) An employee of the insured arising out of and
in the course of:

(a) Employment by the insured; or

(b) Performing duties related to the conduct
of the insured's business; or

(2) The spouse, child, parent, brother or sister of
that employee as a consequence of (1)
above.

This exclusion applies:

(1) Whether the insured may be liable as an
employer or in any other capacity; and

(2) To any obligation to share damages with or
repay someone else who must pay damages
because of the injury.

This exclusion does not apply:

(1) To liability assumed by the insured under an
"insured contract"; or

(2) Only to the extent that coverage is provided
by "scheduled underlying insurance.”

Page 2 of 17
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f. Pollution
(1) "Bodily injury" or "property damage" arising

G-15057-C
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out of the actual, alleged or threatened
discharge, dispersal, seepage, migration,
release or escape of "pollutants™

{a) At or from any premises, site or location
which is or was at any time owned or
occupied by, or rented or loaned to, any
insured;

(b) At or from any premises, site or location
which is or was at any time used by or for
any insured or others for the handling,
storage, disposal, processing or treatment
of waste;

(c) Which are or were at any time
transported, handled, stored, treated,
disposed of, or processed as waste by or
for any insured or any person or
organization for whom you may be legally
responsible; or

(d) At or from any premises, site or location
on which any insured or any contractors
or subcontractors working directly or
indirectly on any insured's behalf are
performing operations:

(i) If the “pollutants" are brought on or to
the premises, site or location in
connection with such operations by
such  insured, contractor  or
subcontractor; or

(i) If the operations are to test for,
monitor, clean up, remove, contain,
treat, detoxify or neutralize, or in any
way respond to, or assess the effects
of "pollutants.”

(e) That are, or that are contained in property
that is:

(i) Being transported or towed by, or
handled for movement into, onto or
from a covered "automobile”,

(i) Otherwise in the course of transit;

(iii)Being stored, disposed of, treated or
processed in or upon the covered
"automobile";

() Before the "pollutants” or property in
which the "pollutants” are contained are
moved from the place where they are
accepted by the insured for movement
into or onto the covered "automobile”; or

(9) After the "pollutants” or preperty in which
the "pollutants" are contained are moved

(2
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from the covered "automobile" to the
place where they are finally:

(i) Delivered;

(i) Disposed of; or
(iii) Abandoned

by the insured.

Subparagraphs (a) and (d){i) do not apply to
"bodily injury" or "property damage" arising
out of heat, smoke or fumes from a hostile
fire.

As used in this exclusion, a hostile fire means
one which becomes uncontrollable or breaks
out from where it was intended to be.

Subparagraph (d)(i) does not apply to "bodily
injury" or "property damage" arising out of the
escape of fuels, lubricants, or other operating
fluids which are needed to perform the normal
electrical, hydraulic or mechanical functions
necessary for operation of "mobile equipment"
or its parts, if such fuels, lubricants or other
operating fluids escape from a vehicle part
designed to hold, store or receive them. This
exception does not apply if the "bodily injury”
or "property damage" arises out of the
intentional discharge, dispersal or release of
the fuels, lubricants or other operating fluids,
or if such fuels, lubricants or other operating
fluids are brought on or to the premises, site
or location with the intent that they be
discharged, dispersed or released as part of
the operations being performed by such
insured, contractor or subcontractor.

Subparagraph (e)(iii) does not apply to fuels,
lubricants, fluids, exhaust, gases or other
similar "pollutants" that are needed for or
result from the normal electrical, hydraulic or
mechanical functioning of the covered
"automobile” or its parts if the "pollutants”
escape or are discharged, dispersed or
released directly from an "automobile" part
designed by its manufacturer to hold, store,
receive or dispose of such "pollutants.”

Subparagraphs (f) and (g) do not apply if the
"pollutants” or property in which the
"pollutants” are contained are upset,
overturned or damaged as a result of the
maintenance or use of a covered "automobile”
and the discharge, dispersal, release or
escape of the "poliutants” is caused directly
by such upset, overturn or damage.

"Personal and advertising injury" arising out of
the actual, alleged or threatened discharge,
dispersal, seepage, migration, release or
escape of "pollutants" at any time.
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(3) Any loss, cost or expense arising out of any:

(a) Request, demand or order that any
insured or others test for, monitor, clean
up, remove, contain, treat, detoxify or
neutralize, or in any way respond to, or
assess the effects of "pollutants”; or

(b) Claim or "suit® by or on behalf of a
governmental authority for damages
because of testing for, monitoring,
cleaning up, removing, containing,
treating, detoxifying or neutralizing, or in
any way responding to, or assessing the
effects of "pollutants.”

g. Watercraft

"Bodily injury” or "property damage" arising out of
the:

(1} Ownership;

(2) Maintenance;

(3) Use;or

(4) Entrustment to others

of a "watercraft" owned or operated by or rented or
loaned to ah insured. Use includes operation or
"loading or unloading."

This exclusion applies even if the claims against
any insured allege negligence or other wrongdoing
in the supervision, hiring, employment, training, or
monitoring of others by that insured, if the
“incident" which caused the "bodily injury” or
"property damage" involved the ownership,
maintenance, use or entrustment fo others of any
watercraft that is owned or operated by or rented
or loaned to any insured.

This exclusion does not apply to:

(1) A "watercraft" while ashore on premises you
own or rent;

(2) A'watercraft" you do not own that is:
{a) Less than 55 feet long; and

(b) Not being used to carry persons or
property for a charge; or

(3) Liability assumed under an "insured contract”
for the ownership, maintenance or use of
"watercraft."

Aircraft

The ownership, maintenance, operation, use,
entrustment to others or "loading or unloading” of
any "aircraft":

(1) Owned by an insured; or

(2) Chartered without crew by an insured or on an
insured's behalf,

G-15057-C
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This exclusion applies even if the claims against
any insured allege negligence or other wrongdoing
in the supervision, hiring, employment, training, or
monitoring of others by that insured, if the
“incident” which caused the "bodily injury" or
"roperty damage" involved the ownership,
maintenance, use or entrustment to others of any
"aircraft” that is owned or operated by or rented or
loaned to any insured.

War
Any liability arising out of:
(1) War, including undeclared or civil war;

(2) Warlike action by a military force, including
action in hindering or defending against an
actual or expected attack, by any
government, sovereign or other authority
using military personnel or other agents; or

(3) Insurrection, rebellion, revolution, usurped

power, or action taken by governmental

authority in hindering or defending against
any of these.

Damage to Property
"Property damage" to:

(1} Property you own, rent, or occupy, including
any costs or expenses incurred by you, or any
other person, organization or entity, for repair,
replacement, enhancement, restoration or
maintenance of such property for any reason,
including prevention of injury to a person or
damage to another's property,

(2) Premises you sell, give away or abandon, if
the “property damage" arises out of any part
of those premises;

(3) Property loaned to you;

(4) Personal property in the care, custody or
control of the insured;

(5) That particular part of real property on which
you or any contractors or subcontractors
working directly or indirectly on your behalf
are performing operations, if the "property
damage" arises out of those operations; or

(6) That particular part of any property that must
be restored, repaired or replaced because
"your work" was incorrectly performed on it.

Paragraph (2) of this exclusion does not apply if
the premises are "your work" and were never
occupied, rented or held for rental by you.

Paragraphs (3), (4), (5) and (6) of this exclusion do
not apply to liability assumed under a sidetrack
agreement.

N
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Paragraph (6) of this exclusion does not apply to
"oroperty damage" included in the "products-
completed operations hazard."

Damage to your Product

"Praperty damage" to "your product” arising out of
it or any part of it.

Damage to you Work

"Property damage" to “your work" arising out of it
or any part of it and included in the "products-
completed operations hazard."

This exclusion does not apply if the damaged
wark or the work out of which the damage arises
was performed on your behalf by a subcontractor.

. Damage to Impaired Property or Property Not

Physically Injured

"Property damage" to “impaired property" or
property that has not been physically injured,
arising out of:

(1) A defect, deficiency, inadequacy or dangerous
condition in "your product” or "your work"; or

(2) A delay or failure by you or anyone acting on
your behalf to perform a contract or
agreement in accordance with its terms.

This exclusion does not apply to the loss of use of
other property arising out of sudden and
accidental physical injury to "your product” or
"your work" after it has been put to its intended
use.

Recall of Products, Work Or Impalred Property

Damages claimed for any loss, cost or expense
incurred by you or others for the loss of use,
withdrawal, recall, inspection, repair, replacement,
adjustment, removal or disposal of:

(1) "Your product”;
{2) "Your work"; or
{3) "Impaired property";

if such product, work, or property is withdrawn or
recalled from the market or from use by any
person or organization because of a known or
suspected defect, deficiency, inadequacy or
dangerous condition in if.

E.R.LS.A.

Liability for alleged or actual violations of the
Employees Retirement Income Security Act of
1974 or any amendments or additions thereto.

Directors and Officers

Liability for a wrongful act, error, omission or
breach of duty by an insured in the performance of
the office of director or officer of an organization.

G-15057-C
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q. Uninsured/Underinsured Motorist and Similar
Laws

Liability imposed on the insured under an
uninsured/underinsured motorist law, a personal
injury protection law, a reparations benefit law or
other similar law.

r. Electronic Data

Any liability arising out of the loss of, loss of use
of, damage to, corruption of, inability to access, or
inability to manipulate "electronic data.”

s. Nonemployment Related Discrimination

To any alleged or actual nonemployment related
discrimination committed intentionally against a
person.

t. Asbestos

(1) "Bodily Injury," ‘property damage" or
"personal and advertising injury" arising out of
the actual, alleged or threatened exposure at
any time to "asbestos"; or

(2) Any loss, cost or expense that may be
awarded or incurred:

{a) By reason of a claim or "suit" for any such
injury or damage; or

(b) In complying with a governmental
direction or request to test for, monitor,
clean up, remove, contain or dispose of
"asbestos.”

u. Fungi and Microbes

{1) "Bodily injury," ‘"property damage" or
"personal and advertising injury," which would
not have occurred, in whole or in part, but for
the actual, alleged or threatened inhalation of,
ingestion of, contact with, exposure to,
existence of, or presence of any "fungi or
microbes"; or

{2} Any loss, cost, or expense arising out of the
testing for, monitoring, cleaning up, removing,
containing, treating, detoxifying, neutralizing,
remediating, or disposing of, or in any way
responding to or assessing the effects of
"fungi or microbes" by any insured or by
anyone else,

This exclusion applies regardless of any other
cause or event that contributes concurrently or in
any sequence to such injury or damage, loss, cost
or expense.

v. Silica

{1) "Bodily injury" arising in whole or in part out of
the actual, alleged or threatened respiration or
ingestion at any time of "silica;" or
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"Personal and advertising injury" or "property

(2)

damage" arising in whole or in part out of the

actual, alleged or threatened presence of

"silica."
w. Named Insured vs. Named Insured

Any liability arising out of claims or “suits” by a

named insured against another named insured.

X. Employment Related Practices

Any liability arising out of:

(1) Arefusal to empioy;

(2) Termination of employment;

(3) Demotion, evaluation, reassignment,
discipline;

{4) Coercion, defamation, discrimination,
harassment or humiliation; or

any other employment related practices, policies,

acts or omissions.

y. Terrorism Limitation

"Bodily injury" or “property damage" arising out of

any act of terrorism, unless, and then only to the

extent that coverage is provided by "scheduled
underlying insurance."
z. Liquor Liability Limitation

"Bodily injury" or “property damage" for which an

insured may be held liable by reason of.

(1) Causing or contributing to the intoxication of
any person;

(2) The furnishing of alcoholic beverages to a
person under the legal drinking age or under
the influence of alcohol; or

(3) Any statute, ordinance or regulation refating to
the sale, gift, distribution or use of alcoholic
beverages,

unless, and then only to the extent that coverage

is provided by "scheduled underlying insurance."

aa, Auto and Mobile Equipment Limitation

Any liability arising out of the:

(1) Ownership;

(2) Maintenance;

(3) Use;or

(4) Entrustment to others

of an “"automobile” or "mobile equipment” owned

or operated by or rented or lcaned to an insured

unless, and then only to the extent that coverage
is provided by "scheduled underlying insurance."
G-15057-C
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To the extent that this insurance applies to an
"automobile” or "mobile equipment" it is further
subject to the pollution exclusion, exclusion f. of
this policy.

Use includes operation or "loading or unloading."
Do Not Call

Any liability arising directly or indirectly out of any
action or omission that violates or is alleged to
violate:

{1) The Telephone Consumer Protection Act
(TCPA), including any amendment of or
addition to such law; or

(2) The CAN-SPAM Act of 2003, including any
amendment of or addition to such law; or

(3) Any statute, ordinance or regulation, other
than the TCPA or the CAN-SPAM Act of 2003,
that prohibits or limits the sending,
transmitting, communicating or distribution of
material or information.

SECTION li = WHO IS AN INSURED

1. Named Insured means any individual or organization
stated in the Declarations of this policy and if you are
designated in the Declarations of this policy as:

a.

An individual, you and your spouse, but only with
respect to the conduct of a business of which you
are the sole owner.

If you are designated in the Declarations of this
policy as an individual, this policy shall not apply
to liability arising out of your domestic or non-
business activities. This does not apply to the
ownership, maintenance, use or "loading or
unloading" of any "automobile," or to the Personal
Umbrella Liability Coverage Part.

A partnership or joint venture, you and your
members, your partners, and their spouses, but
only with respect to the conduct of your business.

No person or organization is an insured with
respect to the conduct of any current or past
partnership or joint venture that is not shown as a
Named Insured in the Declarations.

An organization other than a partnership or joint
venture, you and your executive officers and
directors, but only with respect to their duties as
your officers or directors. Your stockholders are
also named insureds, but only with respect to their
liability as stockholders.

A limited liability company, you and your
members, but only with respect to the conduct of
your business. Your managers are also named
insureds but only with respect to their duties as
your managers.
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No person or organization is an insured with
respect to the conduct of any current or past
limited liability company that is not shown as a
Named Insured in the Declarations.

A corporation or organization, other than
partnerships, joint ventures or limited Fability
companies, that you form, acquire or gain control
of during the policy period, but only with respect to
"bodily injury," "property damage" or "personal and
advertising injury" taking place after you form,
acquire or gain control of such corporation or
organization.

2. Insured means the Named Insured and:

a.

Your "volunteer workers" only while performing
duties related to the conduct of your business, or
your employees, other than your executive officers
and directors (if you are an organization other than
a partnership, joint venture or limited liability
company) or your members (if you are a limited
liability company ) but only for acts within the
scope of their employment by you or while
performing duties related to the conduct or your
business. However, none of these employees or
"volunteer workers" is an insured for:

{1) "Bodily injury" or "personal and advertising
injury":

{a) To you; to your partners or members (if
you are a partnership or joint venture) to
your members (if you are a limited liability
company) or to a co-employee while in
the course of his or her employment or
performing duties related to the conduct
of your business, or to your other
"volunteer workers" while performing
duties related to the conduct of your
business;

(b) To the spouse, child, parent, brother or
sister of that co-employee or "volunteer
worker" as a consequence of Paragraph
(1)(a) above;

(c) For which there is any obligation to share
damages with or repay someone else
who must pay damages because of the
injury described in Paragraphs {1)(a) or
(b) above; or

(d) Arising out of his or her providing or
failing to provide professional health care
services.

(2) “Property damage" to property:
(a) Owned, occupied or used by;
(b) Rented to, in the care, custody or controf

or, or over which physical control is being
exercised for any purpose by
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you, any of your employees, ‘volunteer
workers" any partner or member (if you are a
partnership or joint venture) or any member (if
you are a limited liability company).

b. A person or organization for whom you are
required, by virtue of a written contract entered
into prior to the "bodily injury,” "property damage”
or “personal and advertising injury” occurring or
being committed, to provide the insurance that is
afforded by this policy. This insurance applies only
with respect to operations by you or on your behaif
or to faciliies you own or use, but only to the
extent of the limits of insurance required by such
contract, not to exceed the limits of insurance in
this policy.

¢. Any other persons or organizations included as an
insured under the provisions of the "scheduled
underlying insurance” shown in the Declarations
of this policy and then only for the same coverage,
except for limits of insurance, afforded under such
"scheduled underlying insurance."

However, If a blanket addilional insured

endorsement is attached to the general liability
"scheduled underlying insurance” pursuant to a
wrilten or-oral-contract or agreement between you

and another person or organization (called
addilional Instred), this Insurance Is ‘excess over

SUch insurance provided to the addifional insured
subject to the following conditions:

(1) If the limits specified in the written contract or
agreement are less than the limits provided by
the "scheduled underlying insurance," then ho
coverage is provided to the additional insured
under this policy.

(2) If the limits specified in the written contract or
agreement are greater than the limits provided
by the "scheduled underlying insurance," then
this insurance is excess over the insurance
provided by the ‘"scheduled underlying
insurance." The limits of insurance for the
additional insured are the lesser of;

(i) The limits specified in the written contract;
or

(il) The limits of the “"scheduled underlying
insurance" plus the limits of this policy.

SECTION Il - LIMITS OF INSURANCE

1.

The Limits of Insurance shown in the Declarations and
the rules below fix the most we will pay regardless of
the number of:

Insureds;

b. Claims made or "suits" brought;

c. Persons or organizations making claims or
bringing "suits."
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d. "Automobiles," "aircraft' or "watercraft" to which
this policy applies; or

e. Coverages under which loss is insured in this
policy.

The limit of insurance shown in the Declarations as the

Aggregate Limit is the most we will pay for the sum of

all "ultimate net loss," to which this insurance applies
and applies separately to all “uitimate net loss":

a. Included in the “products-completed operations

hazard";
b. To which, and in the same manner, an aggregate
limit applies under “scheduled underlying

insurance" other than "ultimate net loss" included
in the "products-competed operations hazard";
and

¢. To which no “scheduled underlying insurance"
applies.

The Aggregate Limit does not apply to "ultimate net
loss" for which no aggregate limit applies in the
"scheduled underlying insurance.”

Subject to 2. above, the limit of insurance shown in the
Declarations as the Each Incident limit is the most we
will pay for the sum of all “uitimate net loss" to which
this insurance applies arising arising out of any one
“incident.”

In the event of reduction or exhaustion of the
aggregate limits of insurance under "scheduled
underlying insurance" solely by reason of payments of
a combination of covered:

a. Expenses;
b. Settlements; or
¢. Judgments

paid thereunder as a result of "bodily injury," property
damage" or "personal and advertising injury” taking
place during this policy period, this policy shall, subject
to this limit of insurance provislon and to the remaining
terms and provisions and conditions of this policy:

a. Apply in excess of such reduction of "scheduled
underlying insurance”; or

b. Apply in place of the exhausted amount of
"scheduied underlying insurance."

Nothing in a. or b, above shall serve to increase the
limits of insurance shown in the Declarations.

The limits of this policy shall apply separately to:
a. FEach consecutive annual period; and
b. Remaining periods of less than 12 months;

starting with the beginning of the policy period shown
in the Declarations, unless the policy period is
extended after issuance for an additional period of less

G-15057-C
(Ed. 06/05)

G-15057-C
(Ed. 06/05)

than 12 months. In that case, the additional period will
be deemed part of the last preceding period for
purposes of determining the limits of insurance.

SECTION IV - CONDITIONS

1.

Financial Impairment

Bankruptcy, rehabilitation, receivership, liquidation or
other financial impairment of you or an "underlying
insurer" shall neither relieve nor increase any of our
obligations under this policy.

In the event there is diminished recovery or no
recovery available to you as a result of such financial
impairment of an insurer providing “scheduled
underlying insurance,” the coverage under this policy
shall apply only in excess of the limits of insurance
stated in the "scheduled underlying insurance." Under
no circumstances shall we be required to drop down
and replace the limits of insurance, or assume the
obligations of a financially Impaired insurer.

Duties of the Insured

a. Inthe event of an "incident" which has not resulted
in a claim or suit.

Whenever you have information of an "incident"
which involves injuries or damages likely to
involve this policy, written notice shall be given by
or for you to us or to our authorized agent as soon
as practicable. The notice shall contain:

(1) Particular information sufficient to identify the
insured;

(2} Such information as can be reasonably
obtained with respect to time, place and
circumstances of the occurrence or offense;
and

(3) Names and addresses of the insured and of
available witnesses,

b. In the Event of Claims or Suit

You shall provide us with written notice as soon as
practicable whenever:

(1) A claim is made or "suit" is brought against
you;

{2) You receive notice that a right to bring claim
or "suit" against you will be asserted; or

(3) You obtain information that the obligation of
"underlying insurers" to:

{(a) Investigate;

(b) Defend;

(c) Pay on behalf of; or
(d) Indemnify

you has ceased.
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Every demand, notice, summons, amended
complaint or other process received by you or
your representative shall be forwarded with each
notice.

3, Legal Action Against Us

No legal action shall be brought against us unless you
have fully complied with all the terms of this policy and
the amount of your obligation to pay has been finally
determined either by:

a. Judgment against you after actual trial; or

b. Written agreement between us, you and the
claimant.

Other Insurance

This insurance is excess over and will not contribute
with any other insurance available to the insured
whether such other insurance is stated to be primary,
contributory, excess, contingent or otherwise. This
condition does not apply to insurance purchased
specifically to apply in excess of this insurance.

Premium Audit

a. We will compute all premiums for this policy in
accordance with our rules and rates.

b. [fthe premium is shown in the Declarations as flat,
the premium for this policy is not subject to
adjustment.

¢. If the premium is shown in the Declarations as
adjustable, the premium shown as the advance
premium is a deposit premium only. At the close of
each audit period we will compute the earned
premium for that period. Audit premiums are due
and payable on notice to the first Named Insured
shown in the Declarations. If the sum of the
advance and audit premiums paid for the policy
term are greater than the earned premium, we will
return the excess, subject to the minimum
premium, to the first Named Insured shown in the
Declarations.

d. The first Named Insured shown in the
Declarations must keep records of the information
we need for premium computation, and send us
copies at such times as we request.

Nonrenewal

If we decide not to renew this policy, we will mail or
deliver to the first Named Insured shown in the
Declarations written notice of the nonrenewal not less
than 30 days before the expiration date.

If notice is mailed, proof of mailing will be sufficient
proof of notice.

Severability of Interests

The insurance afforded applies separately to each
insured against whom claim is made or "suit" is
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brought. However, the inclusion of more than one
insured shall not operate to.increase the limits of
insurance,

Annual Rating

If this policy is issued for a period in excess of one
year, the premium may be revised on each annual
anniversary in accordance with our rates and rules in
effect at that time.

"Scheduled Underlying Insurance”

Material change in premium for "scheduled underlying
insurance" shall be promptly reported to us. Premium
for this policy may be adjusted to reflect changes in
undertlying insurance in accordance with our manuals
in effect at the time of the change.

Maintenance of "Scheduled Underlying Insurance"

While this policy is in force you agree that the policies
listed in the Declarations as "scheduled underlying
insurance” and their renewals and replacements shall
be maintained, without alterations of terms or
conditions, in full effect during the term of this policy;
except for reduction or exhaustion of the aggregate
limits of insurance in the “scheduled underlying
insurance," provided that such reduction or exhaustion
is solely the result of “incidents" taking place during
this policy period, and not before. If you fail to maintain
"scheduled underlying insurance," this condition shall
not invalidate this policy. However, in the event of
such failure, we will only be liable to the same extent
as if you had complied with this condition.

Appeals

If you or your "underlying insurers" elect not to appeal
a judgment in excess of the limits of insurance
afforded by the:

a. "Scheduled underlying insurance”,
b. "Unscheduled underlying insurance"; or
c. "Retained limit";

we may elect to appeal. Our limit of liability shall not
be increased because of such appeal. We will,
however, pay the following costs and expenses:

a. All premium bonds to release attachments for an
amount not in excess of the applicable limit of
liability of this policy;

b. All premiums on appeal bonds required in such
defended "suit," but without obligation to apply for
or furnish such bonds;

Court fees;

Costs and expenses taxed against you by the
appellate court and interest accruing after entry of
a judgment against you and before we have:

(1) Paid;

Page 9 of 17




12.

13.

14.

{2) Offered to pay; or
(3) Deposited in court

the part of the judgment that is within the
applicable fimit of insurance. Where the
*underlying insurers" terminate their liability to pay
interest on the judgment by an offer to pay their
limits, you shall demand that such limits be paid. If
the appeal is successful, such amounts not
obligated to be paid shall be returned to such
"underlying insurer."

Subrogation

In the case of any payments by us under the
coverages of this policy, we shall be subrogated to all
rights of recovery against any other party which you
may have and will cooperate with you and all other
interests. Amounts recovered shall be appottioned in
the following order:

a. Amounts paid in excess of the payments under
this policy shall first be reimbursed up to the
amount paid by those, including you, who made
such payments;

b. We are then to be reimbursed up to the amount
we paid;
¢. Any remainder shall be available {o the interests of

those over whom this coverage is in excess and
who are entitled to claim such remainder.

Expenses necessary to the recovery of such amounts
shall be divided between the interests concerned,
including you, in the ratio of thelr respective recoveries
as finally settled.

Settlement of Claims or Suit

We may pay, but are not obligated to pay, any part or
all of the amount of the "retained limit" to effect
settlement of a claim or "suit," Upon notification of the
action taken you shall promptly reimburse us for such
part of the "retained limit" that we had paid. All named
insureds are jointly and severally responstble for our
reimbursement and agree to make such
reimbursement within 30 days after we give you
written notice or demand for payment.

Sole Agent

The insured first named in the Declarations Is
authorized to act on behalf of all named insureds and
other insureds with respect to:

a. The giving and receiving of notice of cancellation;
and

b. Receiving return premium that may be payable
under this policy.

The insured first named in the Declarations is
responsible for the payment of premiums, but the other
named Insureds jointly and severally agree to make
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such payments in full if the insured first named fails to
pay the amount due within 30 days after we give
written notice or demand.

Trade Sanctions

In accordance with laws and regulations of the United
States concerning economic and trade embargoes,
this policy is void ab initio (void from its inception) with
respect to any term or condition of this policy that
viclates any laws or regulations of the United States
concerning economic and trade embargoes including,
but not limited to the following:

a. Any insured, or any person or entity claiming the
benefits of an insured, who is or becomes a
Specially Designated National or Blocked Person
or who is otherwise subject to U.S. economic or
trade sanctions;

b. Any claim or "suit" that is brought in a Sanctioned
Country or by a Sanctioned Country Government,
where any action in connection with such claim or
"suit" is prohibited by U.S. economic or trade
sanctions;

c. Any claim or "suit" that is brought by any Specially
Deslgnated National or Blocked Person or any
person or entity who is otherwise subject to U.S.
economic or trade sanctions;

d. Property that is located in a Sanctioned Country or
that is owned by, rented to or in the care, custody
or control of a Sanctioned Country Government,
where any activities related to such praperty are
prohibited by U.S. economic or trade sanctions; or

e. Property that is owned by, rented to or in the care,
custody or control of a Specially Desighated
National or Blocked Person, or any person or
entity who is otherwise subject to U.S. economic
or trade sanctions.

As used in this policy a Specially Designated National
or Blocked Person is any person or entity that is on the
list of Specially Designated Nationals and Blocked
Persons issued by the U.S. Treasury Department's
Office of Foreign Asset Control (O.F.A.C.) as it may be
from time to time amended.

As used in this policy a Sanctioned Country is any
country that is the subject of trade or economic
embargoes imposed by the laws or regulations of the
United States of America.

SECTION V - DEFINITIONS

1.

“Advertisement"” means a notice that is broadcast or
published to the general public or specific market
segments about your goods, products or services for
the purpose of attracting customers or supporters. For
the purposes of this definition
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a. Notices that are published include material placed
on the Internet or on similar electronic means of
communication; and

b. Regarding websites, only that part of a website
that is about your goods or services for the
purposes of attracting customers or supporters is
considered an advertisement.

“"Automobile" means

a. A land motor vehicle, trailer or semitrailer
designed for travel on public roads; including any
attached machinery or equipment; or

b. Any other land vehicle that is subject to a
compulsory or financial responsibility law or other
motor vehicle insurance law in the state where itis
licensed or principally garaged.

However, "automobile" does not include “mobile
equipment.”

"Bodily injury" means bodily injury, sickness or
disease sustained by a person, including death,
humiliation, shock, mental anguish or mental injury by
that person at any time which results as a
consequence of the bodily injury, sickness or disease.

"Aircraft" means a vehicle designed to transport
persons or property in the air.

"Impaired property” means tangible property, other
than "your product® or "your work," that cannot be used
or is less useful because:

a. ltincorporates "your product” or "your work" that is
known or thought to be defective, deficient,
inadequate or dangerous; or

b. You have failed to fulfill the terms of a contract or
agreement;

if such property can be restored to use by:

a. The repair, replacement, adjustment or removal of
"your product" or "your work"; or

b. Your fulfiling the terms of the contract or
agreement.

"Insured contract" means:
A lease of premises;
b. A sidetrack agreement;

c. An easement of license agreement, except in
connection with construction or demolition
operations on or within 50 feet of a railroad;

d. Anindemnification of a municipality as required by
ordinance, except in connection with work for a

municipality;
e. An elevator maintenance agreement; or

f. The part of other contracts or agreements
pertaining to your business (including an

G-15057-C
(Ed. 06/05)

7.

G-15057-C
(Ed. 06/05)

indemnification of a municipality in connection with
work performed for a municipality) under which
you assume the tort liability to pay damages
because of "bodily injury" or "property damage" to
a third person or organization, if the contracts or
agreements are made prior to the "bodily injury" or
“property damage.”

Tort liability means liability that would be imposed
by law in the absence of contracts or agreements.

An “insured contract" does not include that part of a
contract or agreement:

a. That indemnifies an architect, engineer or
surveyor for an injury or damages arising out of:

(1) Preparing, approving or failing to prepare or
approve:
(a) Maps;
{(b) Drawings;
(c) Opinions;
(d) Reports;
{e) Surveys;
() Change orders;
(g) Designs; or
(h) Specifications; or

(2) Giving directions or instructions, or failing to
give them, if that is the primary cause of the
injury or damage;

b. Under which the insured, if an architect, engineer
or surveyor, assumes liability for injury or damage
arising out of the insured's rendering or failure to
render professional services, including those listed
in a.(1) above and supervisory, inspection or
engineering services; or

c. That indemnifies a person or organization for

damage by fire to premises rented or loaned to an
insured.

"Loading or unloading" means the handling of
property:
a. After it is moved from the place where it is

accepted for movement into or onto an “aircraft,
"watercraft" or "automobile”,;

b. While it is in or on an "aircraft," "watercraft" or
"automobile"; or

c. While it is being moved from an "aircraft"
“watercraft" or "automobile” to the place where it is
finally delivered;

but "loading or unloading” does not include the
movement of property by means of a mechanical
device, other than a hand truck, that is not attached to
the “aircraft," "watercraft" or "automabile."
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"Mobile equipment" means any of the following types

of land vehicles, including any attached machinery or

equipment:

a. Bulldozers, farm machinery, forklits and other
vehicles designed for use principally off public
roads;

b. Vehicles that travel on crawler treads;

¢. Vehicles maintained for use solely on or next to
premises you own or rent;

d. Vehicles, whether self-propelled or not,
maintained primarily to provide mobility to
permanently mounted:

(1) Power cranes, shovels, loaders, diggers or
drills; or

(2) Road construction or resurfacing equipment
such as graders, scrapers or rollers;

e. Vehicles not described in a., b., ¢. or d. above that
are nhot self-propelled and are maintained primarily
to provide mobility to permanently attached
equipment of the following types:

(1) Air compressors, pumps, and generators,
including spraying, welding, building cleaning,
geophysical exploration, lighting and well
servicing equipment; or

(2) Cherry pickers and similar devices used to
raise or lower workers;

f. Vehicles not described in a,, b, c. or d. above '

maintained primarily for purposes other than the
transportation of persons or cargo.

However, self-propelled vehicles with the following
type of permanently attached equipment are not
"mobile equipment" but will be considered
"automobiles™:

(1) Equipment designed primarily for:
{a) Snow removal ;

(b) Road maintenance, but not construction
or resurfacing; or

(c) Street cleaning;

(2) Cherry pickers and similar devices mounted
on "automobiles” or truck chassis and used to
raise or lower workers; and

(3) Air compressors, pumps and generators,
including spraying, welding, building cleaning,
geophysical exploration, lighting and well
servicing equipment.

However, "mobile equipment” does not include any
land vehicles that are subject to a compulsory or
financial responsibility law or other motor vehicle
insurance law in the state where it is licensed or
principally garaged. Land vehicles subject to a

G-15057-C
(Ed. 06/05)

S.

10.

11.

G-15057-C
(Ed. 06/05)

compuisory or financial responsibility law or other
motor vehicle insurance law are considered
"automobiles"

"Incident"

a. With respect to "badily injury" and “property
damage," "incident" means an occurrence. An
occurrence means an accident, including
continuous or repeated exposure to substantially
the same general harmful conditions.

b. With respect to "personal and advertising injury,"
"incident” means an offense arising out of your
business.

"Personal and Advertising Injury" means injury,
including consequential "bodily injury," arising out of
one or more of the following offenses:

a. False arrest, detention or imprisonment;
b. Malicious prosecution or abuse of process;

c. Wrongful eviction from, wrongful entry into, or the
invasion of the right of private occupancy of a
room, dwelling or premises that a person occupies
committed by or on behalf of its owner, landlord or
lessor;

d. Discrimination, unless such insurance is

prohibited by law;

e. Oral or written publication, in any manner, of
material that slanders or libels a person or
organization or disparages a person's or
organization's goods, products or services;

f. Oral or written publication, in any manner, of
material that violates a person's right of privacy;

g. The use of another's advertising idea in your
"advertisement;"

h. Infringing upon anather's copyright, trade dress or
slogan in your "advertisement."

a. "Products-completed operations  hazard"
includes "bodily injury" and “property damage"
occurring away from premises an insured owns or
rents and arising out of "your product" or "your
work" except:

{1) Products in your physical possession; or
(2) Work not yet completed or abandoned.

b. "Your work" will be deemed completed at the
earliest of the following:

(1) When all work called for in the "insured
contract" has been completed; -

(2) When all of the work to be done at the site
has been completed If the "insured's contract"
calls for work at more than one site; or
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(3) When that part of the work done at a job site
has been put to its intended use by a person
or organization other than another contractor
or subcontractor working on the same project.
Work that may need:

(a) Service;

{b) Maintenance;
(c) Correction;
(d) Repair; or
(e) Replacement

but which is otherwise complete, will be treated as
completed.

¢. This hazard does not include "bodily injury" or
"property damage" arising out of:

(1) The transportation of property, unless the
injury or damage arises out of a condition in or
on a vehicle created by the ‘loading or
unloading” of it; or

(2) The existence of:
(a) Tools;
(b} Uninstalled equipment; or
(c) Abandoned or unused matetials.

12. "Property damage" means:

a. Physical injury to tangible property, including all
resulting loss of use of that property. All such loss
of use shall be deemed to occur at the time of the
physical injury that caused it; or

- b. Loss of use of tangible property that is not
& physically injured. All such loss shall be deemed
g to occur at the time of the occurrence that caused
g it.

% For the purposes of this insurance, "electronic data" is
g not tangible property.

¥ 13. "Suit"” means a civil proceeding in which damages

because of:

a. "Bodily injury";

= b. "Property damage"; or

— c. "Personal and advertising injury";

E to which this insurance applies are alleged. gyt
= includes:

a. An arbitration proceeding alleging such damages
to which you must submit with our consent; or

b. Any other alternative dispute resolution
proceeding in which such damages are claimed
and to which you submit with our consent.
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"Your product” means:

a. Any goods or products, other than real property,
manufactured, sold, handled, distributed or

disposed of by:
(1) You;
(2) Others trading under your name; or

(3) A person or organization whose business or
assets you have acquired; and

b. Containers (other than vehicles), materials, parts
or equipment furnished in connection with such
goods or products.

"Your product” includes warranties or representations
made with respect to the fitness, quality, durability,
performance or use of "your product” and the providing
of or failure to provide warnings or instructions.

"Your product" does not include vending machines or
other property rented to or located for the use of others
but not sold.

"Your work" means:

a. Work or operations performed by you or on your
behalf; and

b. Materials, parts or equipment furnished in
connection with such work or operations.

"Your work" includes warranties or representations
made with respect to the fitness, quality, durability,
performance or use of "your work™ and the providing of
or failure to provide warnings or instructions.

"Retained limit" means the amount stated as such in
the Declarations. The "retained limit" is retained and
payable by the insured as respects all “incidents" not
covered by "scheduled underlying insurance” or by
“"unscheduled underlying insurance."

"Scheduled underlying insurance” means the
insurance policies listed in the Schedule of Underlying
Insurance including renewal or replacement of such
contracts which are not more restrictive than those
listed in the aforementioned Schedule of Underlying
Insurance.

"Ultimate net loss"

a. "Ultimate net loss" means the actual damages the
insured is legally obligated to pay, either through:

(1) Final adjudication on the merits; or

{2) Through compromise settlement with our
written consent or direction;

because of "incident(s)" covered by this policy.

However, it includes the above mentioned sums
only after deducting all other recoveries and
salvages.
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b. ‘“Ultimate net loss" does not include the following:
(1) Costs or expenses related to:
(a) Litigation,
(b) Settlement;
{c) Adjustment; or
(d) Appeals;

nor costs or expenses incident to the same
which an "underlying insurer" has paid,
incurred or is obligated to pay to or on behalf
of the insured;

(2) Pre-judgment interest;

(3) Office costs and expenses and salaries and
expenses of the employees of an insured;

(4) Our office costs and expenses and salaries of
our employees; or

(5) General retainer and/or monitoring fees of
counsel retained by the Insured.

19. "Underlying insurer” means an insurer whose policy
covers "bodily injury," "property damage" or "personal
and advertising injury" also covered by this policy but
does not include insurers whose policies were
purchased specifically to be in excess of this policy. It
includes all insurers providing:

a. "Unscheduled underlying insurance"; and

b. "Scheduled underlying insurance."

20, "Unscheduled underlying insurance"

a. "Unscheduled underlying insurance" means
insurance policies available to an insured,
whether:

(1) Primary;

(2) Excess;

(3) Excess-contingent; or

{4) Otherwise;

except the policies listed in the Schedule of
Underlying Insurance.

b. "Unscheduled underlying insurance" does not
include insurance purchased specifically to be
excess of this policy.

21, "Watercraft" means a vehicle designed to transport
persons or property in or on water.

22, "Authorized Insured” means any named insured or
any employee authorized by a hamed insured to give
or receive notice of a claim or "suit."

23. "Electronic data" means information, facts or
programs stored as or on, created or used on, or
transmitted to or from computer software, including
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systems and applications software, hard or floppy
disks, CD-ROMS, tapes, drives, cells, data processing
devices or any other media which are used with
electronically controlled equipment.

“Pollutants” means any solid, liquid, gaseous or
thermal irritant or contaminant, including smoke,
vapor, soot, fumes, acids, alkalis, chemicals and
waste. Waste includes materials to be recycled,
reconditioned or reclaimed.

"Fungi or microbes" means:

a. Any form of fungus, yeast, mold, mildew, or
mushroom, including mycotoxins, spores, scents,
byproducts or other substances produced or
released by fungi; and

b. Any bacteria, virus, or any other non-fungal, single
celled or colony-form organism, including any
toxins, scents, byproducts or other substances it
produces or releases, whose injurious source is in
or on a building or its contents.

But "fungi and microbes" does not include fungi that
were deliberately grown for human consumption,
microbes that were transmitted directly from person to
person, or microbes that caused food poisoning, if
your business is food processing, sales, or serving.

"Silica" means the chemical compound silicon dioxide
(Si02) in any form, including dust which contains
“silica."

"Asbestos" means the mineral in any form whether or
not the asbestos was at any time:

a, Airborne as a fiber, particle or dust;

b. Contained in or formed a part of a product,
structure or other real or personal property;

¢. Carried on clothing;
d. Inhaled or ingested; or
e. Transmitted by any other means.

"Volunteer worker" means a person who is not your
employee, and who donates his or her work and acts
at the direction of and within the scope of duties
determined by you, and is not paid a fee, salary or
other compensation by you or anyone else for their
work performed for you.

SECTION VI - DEFENSE PAYMENT AND RELATED
DUTIES

1

If a claim or “"suit" alleges damages covered by
underlying policies and the obligation of all "underlying
insurers" either to:

a. Investigate and defend the insured; or
b. Pay the cost of such investigation and defense;

ceases solely through exhaustion of all underlying
limits of insurance through payment of a combination
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of covered expenses, settlements or judgments for
"bodily injury," “property damage" or "personal and
advertising injury” taking place during our policy
period, then we will either:

a. Assume the investigation and defense of the
insured against "suits" seeking damages; or

b. If we elect not to assume the investigation and
defense in 1.a. above, we will reimburse the
insured for reasonable defense costs and
expenses incurred with our written consent.
However, such reimbursement excludes:

{1) Office expenses of the insured;
(2) Salaries and expenses of employees; and

(3) General retainer fees of counsel retained by
the insured.

2, We will investigate and defend an insured or
reimburse an insured for "suits" brought against an
insured for a claim or "suit" that alleges damages
because of "bodily injury," "property damage" or
"personal and advertising injury" not covered under:

a. "Scheduled underlying insurance"; and
b. "Unscheduled underlying insurance";

but which seeks damages because of "bodily injury,”
“property damage" or "personal and advertising injury"
otherwise covered under this policy. Costs and
expanses of such investigation and defense are not
subject to the "retained limit."

3, We will investigate and defend an insured or

reimburse an insured for such costs of investigation
and defense described in either 1. or 2. above, even if
the allegations of a "suit" are:

a. Groundless;
b. False; or
¢, Fraudulent;

but only until we make payment or offer to pay or
deposit in court that part of judgment(s) not exceeding
our limit of insurance.

4, We shall also have the sole right to make settlement of
a "suit" as we deem expedient,

5. If not permitted by law or otherwise to perform these
duties, we will pay an insured for defense costs and
expenses incurred with our prior written consent.

6. Amounts we pay or incur pursuant to the obligation to
defend or pay the costs and expenses of defense are
in addition to, and not subject to, the limits of
insurance stated in the Declarations.

7. In addition to our fimits of insurance, we will pay
prejudgment interest awarded against an insured on
that part of a judgment covered by this policy. We will
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not pay prejudgment Interest on that period of time
after we offer to pay:

a. Our limit of insurance; or

b. That portion of our limit of insurance which equals
the amount of a settlement demand when
combined with the limits of "underlying insurers."

We will pay interest on a judgment that accrues after
entry of that judgment, but before we have:

a. Paid;
b, Offered to pay; or
¢. Deposited in court

that part of the judgment that is within the limit of
insurance of this policy. The amount of interest we pay
will be in direct proportion that amount we pay as
damages bears to the total amount of judgment. We
will not pay additional interest that accrues after we
have:

a. Paid;
b. Offered to pay;
c. Deposited in court

that part of the judgment that is within the limit of
insurance of this policy.

We will pay all reasonable expenses incurred by the
insured at our request to assist us in the investigation
or defense of the claim or "suit." This includes actual
loss of earnings up to fiability $250. a day because of
time off from work.

NUCLEAR ENERGY LIABILITY EXCLUSION

NDORSEMENT
(BROAD FORM)

It is agreed that:

This policy does not apply:

A. Under Liability Coverage to "bodily injury"
"oersonal and advertising injury" or "property
damage"

1. With respect to which an insured under this
policy, is also an insured under a nuclear
energy liability policy issued by the:

a. Nuclear Energy Liability Insurance
Association;

b. Mutual Atomic Energy Liability
Underwriters; or

¢. Nuclear Insurance Association of
Canads;

or any of their successors, or would be an
insured under any such policy but for its
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termination upon exhaustion of its limit of
fiability; or

2. Resulting from the "hazardous properties" of
"nuclear material" and with respect to which:

a. Any person or organization is required to
maintain financial protection pursuant to
the Atomic Energy Act of 1954, or any law
or amendment thereof; or

b. The insured is, or had this policy not been
issued would be, entitled to indemnity
from the United States of America, or any
agency thereof, under any agreement
entered into by the United States of
America, or any agency thereof, with any
person or organization.

B. Under any Supplementary Payments provision

relating to first aid, to expenses incurred with
respect to "podily injury" resulting from the
"hazardous properties" of "nuclear material," and
arising out of the operation of a "nuclear facility"
by any person or organization.

Under any Liability Coverage, to "bodily injury"
"personal and advertising injury" or "property
damage" resulting from the “hazardous properties”
of "nuclear material," if:

1. The "nuclear material";

a. Is at any "nuclear facility" owned by, or
operated by or on behalf of, an insured; or

b. Has been discharged or dispersed
therefrom;

2. The "nuclear material" is contained in "spent
fuel" or "waste" at any time possessed,
handled, used, processed, stored, transported
or disposed of by or on behalf of an insured;
or

3. The "badily injury," "personal and advertising
injury," or "property damage" arises out of the
furnishing by an insured of services,
materials, parts or equipment in connection
with the:

a. Planning;

b. Construction;
¢. Maintenance;
d. Operation; or
e. Useof

any ‘nuclear facility," but if such facility is
located within the United States of America,
its territories or possessions or Canada, this
exclusion (C.3.) applies only to "property
damage” to such "nuclear facility" and any
property threat.
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II. As used in this endorsement:

A,

B.

"Hazardous properties” include radioactive, toxic
or explosive properties.

"Nuclear material' means "source material,"
"special nuclear material" or "byproduct material."

"Source material," "special nuclear material" and
“by-product material" have the meanings given
them in the Atomic Energy Act of 1954 or in any
law amendatory thereof.

“Spent fuel' means any fuel element or fuel
component, solid or liquid, which has been used
or exposed to radiation in a "nuclear reactor.”

"Waste" means waste material;

1. Containing "by-product material" other than
the tailings or waste produced by the
extraction or concentration of uranium or
thorium from ore processed primarily for its
"source material” content; and

2. Resulting from the operation by any person or
organization, of a "nuclear facility" included
within paragraphs 1. and 2. of the definition of
“nuclear facility."

"Nuclear facility" means:
1. Any "nuclear reactor";

2. Any equipment or device designed or used
for:

a, Separating the isotopes of uranium or
plutonium;

b. Processing or utilizing "spent fuel”; or

¢. handling, processing or packaging
"waste";

3. Any equipment or device used for the
processing, fabricating or alloying of special
"nuclear material" if at any time the total
amount of such material in the custody of the
insured at the premises where such
equipment is located consists of or contains
more than:

a. 25 grams of plutonium or uranium 233 or
any combination thereof; or

b. 250 grams of uranium 235;

4. Any structure, basin, excavation, premises or
place prepared or used for the storage or
disposal of "waste";

and includes the site on which any of the
foregoing is located, all operations conducted on
such site and all premises used for such
operations.
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G. "Nuclear reactor” means an apparatus designed H. "Property damage" includes all forms of
or used to sustain nuclear fission in a self- radioactive contamination of property.
supporting chain reaction or to contain a critical
mass of fissionable material.
g
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