CITY OF EL PASO, TEXAS
AGENDA ITEM DEPARTMENT HEAD’S SUMMARY FORM

DEPARTMENT: Museum and Cultural Affairs Dept.

AGENDA DATE: 11/14/2006
CONTACT PERSON/PHONE: Yolanda R. Alameda 541-4896

DISTRICT(S) AFFECTED: All
SUBJECT:

That the City Manager be authorized to sign a Bill of Sale between the City of El Paso and Impact: Programs
of Excellence, for the purchase of eleven sols from the ART and SOL collection, as well as the name of the
ART and SOL, in the amount of NINETY ONE THOUSAND SIX HUNDRED SIXTY THREE DOLLARS AND
NO/100 ($91,663.00). (All Districts)

BACKGROUND / DISCUSSION:

Discussion of the what, why, where, when, and how to enable Council to have reasonably complete description of
the contemplated action. This should include attachment of bid tabulation, or ordinance or resolution if
appropriate. What are the benefits to the City of this action? What are the citizen concerns?

IMPACT: Programs of Excellence a non-profit organization that developed Art and Sol. a public art program
that solicited local artists to create on large spheres called sols that would profile local artists.

The City of El Paso will acquire 11 Sols to include in the City's public art inventory. obtain ownership of the
"Art and Sol" name and the rights to use the sol's images for merchandising. marketing and educational
purposes. Each Artist will retain copyrights for their artwork for non-commercial use.

The Sols will be exhibited around the city in order to create awareness and education about public art, assist

in building a sense of community and civic pride and showcase and profile our local Artists.

MCAD will work with the Public Art Committee to develop an exhibit schedule. It is anticipated that the Sols
will be exhibited at a variety of municipal locations city-wide.

Funds generated from the merchadising and marketing of the Sols will be used for maintance and

tranportation of the Sols.

PRIOR COUNCIL ACTION
Has the Council previously considered this item or a closely related one?

None
AMOUNT AND SOURCE OF FUNDING: o o
How will this item be funded? Has the item been budgeted? If so, identify funding source by accetnt x_rgmbers

—

and description of account. Does it require a budget transfer?

Public Art Fund
Account # 502102

20083 Certificates of Obligations
BOARD /| COMMISSION ACTION:

Enter appropriate comments or N/A
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Recommendation from Cultural Affairs Advisory Board on November 7, 2006
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(Example: if RCA is initiated by Purchasing, client department should sign also)
Information copy to appropriate Deputy City Manager
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RESOLUTION

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL PASO:

That the City Manager be authorized to sign a Bill of Sale between the City of El Paso
and Impact: Programs of Excellence, for the purchase of eleven sols from the ART AND SOL
collection, as well as the name of the ART AND SOL project, in the amount of NINETY ONE

THOUSAND SIX HUNDRED SIXTY THREE DOLLARS AND NO/100 ($91,663.00). (All

Districts.)
ADOPTED this day of __November , 2006.
THE CITY OF EL PASO
John F. Cook
Mayor
ATTEST:
Richarda Duffy Momsen
City Clerk
APPROVED AS TO FORM: APPROVED AS TO CONTENT:
,,,,, ‘ /“" P, //'.w«n.\ / /;‘
2 i —
Josette ﬁores /;ﬁlda Alameda, Director
Assistant City Attorney Museums & Cultural Affairs Department
-
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=
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Document #: 26191v2 o
Doc: ARTS/1/Reso — Art Sols Acquisition o

Author: JFLO

1430 ¥¥310 ALID



BILL OF SALE

STATE OF TEXAS

wn

COUNTY OF EL PASO §

By this instrument, executed to be effective as of , 2006, by
IMPACT: PROGRAMS OF EXCELLENCE, a Texas non-profit corporation with its
principal place of business located in El Paso County, Texas, (the “TRANSFEROR")
and the CITY OF EL PASO, TEXAS, a municipal corporation located in El Paso
County, Texas (the “TRANSFEREE"), hereby agree that for $91,663.00 (NINETY ONE
THOUSAND SIX HUNDRED SIXTY-THREE DOLLARS AND NO/100) and other good and
valuable consideration, the receipt of which is hereby acknowledged, the
TRANSFEROR sells, assigns, transfers, and conveys to the TRANSFEREE all of its rights,
title, and interest including the ability of TRANSFEREE to sell depictions of the assets
for any commercial and non-commercial purposes whatsoever, in and to the assets
identified in the Condition Report and ratification letter agreement (further
described in the Terms and Condition, attached hereto as ATTACHMENT *B"), for
each asset, attached hereto as EXHIBITS A - K (the “ASSETS"”). The requirements of
the Condition Report are attached hereto as Attachment “A”. The Terms and
Conditions to this transfer are attached hereto as Aftachment “B".

THE AUTHORIZED REPRESENTATIVE FOR TRANSFEROR HEREBY WARRANTS AND
REPRESENTS WITH RESPECT TO THE ASSETS AS FOLLOWS: (A) THAT IT IS THE LAWFUL
AND TRUE OWNER OF THE ASSETS, (B) THAT IT REQUIRES NO AUTHORIZATION FROM
ANY PARTY OR GOVERNMENTAL ENTITY TO TRANSFER THE ASSETS, INCLUDING THE
EXCLUSIVE MERCHANDISING RIGHTS TO SAID ASSETS, (C) THAT THE ASSETS ARE
TRANSFERRED FREE AND CLEAR OF ANY ENCUMBRANCE, LIEN, OR MORTGAGE
WHATSOEVER, AND (D) THAT THE CONDITION REPORT PROVIDED FOR EACH ASSET IS
ACCURATE. THE AUTHORIZED REPRESENTATIVE FOR TRANSFEROR, SOLELY IN SAID
REPRESENTATIVE'S CAPACITY AS SUCH, HEREBY COVENANTS TO INDEMNIFY AND
HOLD TRANSFEREE HARMLESS FROM ANY DAMAGES, INCLUDING REASONABLE
ATTORNEYS' FEES AND COSTS, FROM ANY CLAIM OR ACTION OR DEFENSE THEREOF
RESULTING FROM THE BREACH OF ANY WARRANTY OR REPRESENTATIONS MADE

HEREIN.

TRANSFEREE TAKES THE ASSETS “ASIS”, WITH ALL FAULTS, WHICH IT SHALL VERIFY UPON
INSPECTION AND REFERENCE TO THE CONDITION REPORT PROVIDED FOR EACH ASSET,
AND WITHOUT WARRANTIES OR REPRESENTATIONS OTHER THAN THOSE EXPRESSLY
IDENTIFIED HEREIN. WITHOUT LIMITING THE FOREGOING, TRANSFEREE EXPRESSLY
ACCEPTS THE ASSETS WITHOUT WARRANTY OR REPRESENTATION ASTO ITS (A) VALUE,
(B) NATURE, QUALITY OR CONDITION, (C) SUITABILITY FOR A PARTICULAR USE OR
FUNCTION, (D) COMPLIANCE OF OR BY THE ASSETS WITH ANY LAWS, REGULATIONS,
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RULES, ORDINANCES OF ANY GOVERNMENTAL AUTHORITY, THE MERCHANTABILITY,
MARKETABILITY, PROFITABILITY, OR FITNESS FOR ANY PARTICULAR PURPOSE, AND (E)

ANY OTHER MATTER.

TRANSFEROR

IMPACT: PROGRAMS OF EXCELLENCE

By e (L [ O ¢ L/\ S s

TRANSFEREE

SALLY R. GILBERT, 7/
PRESIDENT

CITY OF EL PASO

BY:

APPROVED AS TO FORM:

J/,«

- (/ "’{g 74 w‘
Josef’re Flores
Assistant City Attorney
Department

DOCUMENT NAME: MUSEUM/1/BILL OF SALE - Art Sols Acquisition
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JOYCE A. WILSON,
CITY MANAGER

APPROVED AS TO CONTENT:

AAAL

Yolon M‘e;tm’/edo Dirsctor
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ACKNOWLEDGMENT

§
STATE OF TEXAS §
§
§

COUNTY OF EL PASO
§

This document was acknowledged before me on this the ) TH day of
INOUEPNOET™ | 2006, by the TRANSFEROR, SALLY R. GILBERT, PRESIDENT, IMPACT:
PROGRAMS OF EXCELLENCE, a Texas non-profit corporation, for the purposes
expressed herein.

@ CARLA L LARA
NOTARY PUBLIC

In and for the State of Texas
My commission expires
08-21-2010

.
‘t I\ , S, n | N
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NOTARY IN AND FOR

THE STATE OF TEXAS

ACKNOWLEDGMENT
§
STATE OF TEXAS §
§
COUNTY OF EL PASO §
§
This document was acknowledged before me on this the day of

, 2006, by JOYCE A. WILSON, CITY MANAGER, CITY OF ELPASQO, a
municipal corporation, the TRANSFEREE for the purposes expressed herein.

NOTARY IN AND FOR
THE STATE OF TEXAS

DOCUMENT NAME: MUSEUM/1/BILL OF SALE - Art Sols Acquisition
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ATTACHMENT "A"

REQUIREMENTS OF CONDITION REPORT FOR EACH OF THE ASSETS

1. Photograph

2. Name of artist, contact information (permanent address, mailing address,
phone number, e-mail)

3. Title of Work

4, Dimensions

5. Material/media used

6. Current condition of piece identifying any damage

7. Maintenance instructions, plan and average cost

8. Contact information for business or individual currently providing

maintenance
9. Contact information for business or individual currently providing

transportation, installation and moving

DOCUMENT NAME: MUSEUM/1/BILL OF SALE - Art Sols Acquisition
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ATTACHMENT “B”

TERMS AND CONDITIONS

These terms and conditions constitute a legally binding contract by and between the City of

El Paso, a home rule municipal corporation, (the “City”’) and IMPACT: Programs of Excellence
(“IMPACT?). The terms referenced herein shall reflect the definitions set forth in the Bill of Sale
between the City and IMPACT, of even date herewith, unless specifically defined herein. These
Terms and Condition, the Bill of Sale, and all of the attachments and exhibits to the Bill of Sale,
constitute the “Contract”.

1.

IMPACT shall ensure that the Assets shall be touched up and in a condition acceptable to
the City by November 6, 2006.

IMPACT may place a plaque on the base of each Asset, at a date subsequent to the effective
date of this agreement and in a condition acceptable to the City, to include all or some of the
following: the artist’s name, sponsor, IMPACT and the ART AND SOL project name.

IMPACT shall attach to the Bill of Sale a ratification letter agreement to the 2002 original
and 2006 amendment letter whereby each artist releases the City from liability and agrees to
the City possessing full and exclusive right to reproduce, publish or merchandise the Asset
for any commercial purpose whatsoever and a non-exclusive right to the City to reproduce,
publish or merchandise the Asset for any non-commercial purpose whatsoever.

The City acknowledges that the artist of each of the Assets is retaining the copyright of their
respective creation and that the City is not acquiring said copyright from IMPACT, as
IMPACT never owned the copyright. The City shall not be responsible for the payment of
any royalties to the artists who created the Assets through any merchandising activities of
the City, IMPACT or any third party.

IMPACT agrees that it is selling, transferring and releasing to the City full and exclusive
right to the project name: ART AND SOL, except as provided for herein. IMPACT further
agrees to cease and desist from using the project name ART AND SOL for future
commercial use. The City agrees that IMPACT may use the name ART AND SOL for
historical reference and non-commercial purposes.

The non-commercial use of the ART AND SOL project, including the name and
reproduction of the images of the Assets, whether by IMPACT or the artist, shall not require
the prior written consent of the City. Non-commercial uses of the Assets include, but are
not limited to, publication of the Assets in order to show an artist’s body of work, or
publication or reproduction of the name of the project or the Assets in a pamphlet or
brochure or other historical documentation for IMPACT’S archival purposes. All other
parties shall request the City’s consent to use the ART AND SOL project name and/or
reproduce the images of the Assets.

Document Name:MCAD/1/TERM & CONDITIONS 1
Document #: 26403v2
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7. IMPACT shall bear full responsibility to pay each of the artists involved in the creation of
the Assets for the honorarium/materials fee and shall not look to the City for any amount for
said honorarium/materials fee or any other cost beyond the consideration described in the
Bill of Sale. The City shall bear no responsibility to pay the honorarium/materials fee to any
of the artists involved in the creation of the Assets.

8. IMPACT is an independent contractor, and nothing herein shall be construed as creating the
relationship of employer and employee, or agent between IMPACT and the City.

9. The City shall be responsible for transportation and insurance of the Assets once the City
acquires title to the Assets, which shall occur upon City Council approval of the Contract.

10. AMENDMENTS AND WAIVER. The parties may amend this Contract at any time by
mutual consent. Unless otherwise provided herein, this Contract may be amended only by
written instrument duly executed on behalf of the City and IMPACT. No claim or right
arising out of a breach of either party can be discharged in whole or in part by a waiver or
renunciation of the claim or right unless the waiver or renunciation is supported by
consideration and is in writing signed by the aggrieved party.

11. COMPLETE AGREEMENT. This Contract constitutes the entire agreement between the
parties relating to the acquisition of the Assets by the City. The parties expressly
acknowledge and warrant that there exists no other written or oral understanding,
agreements or assurances with respect to such matters except as are set forth herein. Unless
expressly stated, this Contract confers no rights on any person(s) or business entity(s) that is
not a party hereto. This Contract shall not be construed against or unfavorably to any party
because of such party’s involvement in the preparation or drafting of this document.

12. GOVERNING LAW. This Contract shall be construed and interpreted in accordance with
the laws of the State of Texas, along with any applicable provisions of the federal law, the
City Charter(s) and/or any ordinance of the City.

13. SEVERABILITY. Every provision of this Contract is intended to be severable. If any
term or provision hereof is illegal or invalid for any reason whatsoever, such illegality or
invalidity shall not affect the validity of the remainder of the Contract.

14. NOTICES. All notices and communications under this Contract shall be either hand-
delivered or mailed, certified, postage prepaid in the United States Postal Services, return
receipt requested, to the respective parties at the respective addresses shown below, unless
and until either party is otherwise notified in writing:

CITY: City Manager
City of El Paso
2 Civic Center Plaza
El Paso, Texas 79901-1196

COPY TO: Director

Document Name:MCAD/1/TERM & CONDITIONS 2
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Museums and Cultural Affairs Department
City of El Paso

2 Civic Center Plaza

El Paso, Texas 79901-1196

IMPACT: IMPACT: Programs of Excellence
President
444 East Robinson
El Paso, Texas 79902

15. ASSIGNABILITY. This Contract, its rights, duties and responsibilities may not be
assigned by any of the parties without the prior written consent of the non-assigning

parties.

16. WARRANTY OF CAPACITY TO EXECUTE CONTRACT. The people signing this
Contract on behalf of the parties warrants that he/she has the authority to do so and to bind
the party for which he/she has authority to sign this Contract and all the terms and
conditions contained herein.

17. Each person signing below represents that he or she has read this Contract in its entirety;
understands its terms; and agrees on behalf of such party that such party will be bound by
those terms.

IN WITNESS WHEREOF the parties hereto have executed these Terms and Conditions at
El Paso, Texas effective as of November __, 2006.

(Signatures appear on following page)

Document Name:MCAD/1/TERM & CONDITIONS 3
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Signature Page

CITY OF EL PASO

Joyce A. Wilson
City Manager

IMPACT: PROGRAMS OF EXCELLENCE

By:
Name Printed:
Title:
APPROVED AS TO FORM: APPROVED AS TO CONTENT:
J stette Flores Yolanda Alameda, Director
Assistant City Attorney Museums and Cultural Affairs Department

Document Name:MCAD/1/TERM & CONDITIONS
Document #: 26403v2
Author_Id: JFLO



EXHIBIT *A"
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NOU-B6-2086 13:42 RYAN & SANDERS, LLP 915 351 1181 = P.@2

ART AND SOL CONDITION REPORT

TITLE SEASONS OF THE SUN

ARTIST CARLOS CALLEJO

POLYEURATHANE AND STEEL

MEDIUM_

DATE 2005

HEIGHT ___ °%" wotH___ & DEPTH____ &'
 OUTGOING_ GOOD INSPECTED BY | __DATE

INCOMING INSPEGTED BY | DATE

incense burner

FeonT BACE

Base slightly scuffed from prior transportation






i

NOU-B6—28086 13:43 RYAN & SANDERS, LLP 9515 351 1181

impact » programs of excellence

IMPACT
ART & SOL PROJECT
ARTIST'S CONTRACT

Re:

Art & Sol Project

Dear Mr. Carlos Callejo:

We are pleased to inform you that your design has been selected by the jury for
inclusion in the Art & Sol Project sponsored by IMPACT: Programs of Excellence
(“IMPACT"). We are also pleased to confirm that a sponsor has been selected for
your Work. The terms of your engagement are more particularly set out below:

1.

. Scope and Purpose of Agreement. Art & Sol is a public art project initiated by

IMPACT: Programs of Excellence in celebration of our nearest star, the Sun. The
project involves a year-long celebration and an exhibit of the finished suns created
by artists throughout our region.

Design. Original Work of Art. You warrant that you are the sole author of your
design and that it is an original work of art and does not infringe on the copyright

or other intellectual property rights of others. You agree to indemnify and hold
IMPACT harmiess from any claims or liability in this regard.

Execution and Completion of Work. You will acknowledge upon receipt one large
sphere and base which you will complete in-accordance with your original design
as selected by the jury. As finished ariwork may be displayed outdoors, materials
utilized should be impervious to weather and other climatic influences. It is your
responsibility to consider the preparation of the surface prior to painting, the use of
appropriate paint and materials and the application of a durable top coat.
Materials used are subject to approval by IMPACT. Before final approval for
exhibition is granted, an inspection of each sun wifl be made.

Payment to Artist. Each sponsored artist selected by the jury shall receive the

sum of $1,500, as an honorarium to cover any artist fee and materials used in the

{000025920.00C .}
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project. .One-half of this fee shall be paid upon execution of this letter agreement
by you and the remaining one-half shall be paid upon final acceptance and
approval of your work (the “Work”) to insure compliance with this agreement.
Additionally, you shall be entitled to receive twenty percent of the gross sales
price of your Work if it is ultimately sold either through presales, at the gala
auction or thereafter. You may be asked to touch up your Work once the
exhibition is underway and again at the end of the project.

5. Einal Acceptance and Delivery. You agree to deliver the finished Work no later
than July 25, 2005. Upon inspection of the Work by IMPACT and final

acceptance, we will armange for pickup of the Work and payment of the remaining
one-half of your honorarium. Title shall pass to IMPACT on delivery and final

acceptance.

6. Risk of Loss. You are responsible for the Work while it is in your possession and
you shall be liable for all risk of loss prior to its delivery and final acceptance by
us. You should take such measures as are necessary to protect the Work from

loss or damage until delivery and acceptance including but not limited to the
purchase of property loss insurance.

7. Copyright.

(a) Registration and Notice, You shall place a copyright notice on the Work in
the form and manner required to protect copyrights in the Work under
United States copyright law. A copyright notice should contain:

» The word "Copyright”.

¢ A“C”in acircle (©).

¢ Your name..

If the copyright is or becomes registered with the U.8. Copyright Office,

you shall provide IMPACT with a copy of the application for registration,

the registration number and the effective date of registration. Except as
- provided in this agreement, you retain all copyrights in the Work. IMPACT

. shall have ownership and possession of the Work.

£00002920.00C .)
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(b) Display. You hereby grant IMPACT, its agents and representatives
exclusive right to display the Work, to lend the Work to other persons or
institutions with authority to display it publicly as well as the right to
dispose of it by sale or gift or in any manner deemed appropriate by
IMPACT.

(¢) Reproductions. You authorize IMPACT to make, and to autharize the
making of, photographs and other reproductions of the Work for educational,
public relations, promotional and other noncommercial purposes benefiting
IMPACT." For the purposes of this agreement, the following are among those
deemed to be reproductions for noncommercial purposes: (i) brochures. and
pamphlets pertalmng to the Art & Sol project or any ather praject of IMPACT;
(it) reproduction in exhibition catalogs, books, slides, photographs, postcards,
posters and calendars; (iii) reproduction in art magazines, art books and art
and news sections of newspapers, reproduction in general books and
magazines not primarily devoted to art but of an educational, historical or
critical nature; (iv) slides and filmstrips not intended for a mass audience; (v)
television from stations operated for educational purposes or on programs for
educational purposes from all stations. On each reproduction, IMPACT shalil
place a copyright notice in the form and manner required to protect the
copyright in the Work under United States copyright law. You also grant
IMPACT the exclusive right to make reproductions of the Work for any
commercial purpose. In the event that IMPACT derives any revenue from
such commercial publication, you shall be entitled to twenty percent (20%) of
the net proceeds.

8. The Gala Auction. IMPACT anticipates that the Works produced by artists in the
project will be offered for sale at an auction (the “Gala Auction”) to oceur in May,
2003. IMPACT, its sponsors and you will each be involved in the promotion of the
Gala Auction.

9. Sale of Work. IMPACT, the sponsor, the charitable organization selected by
IMPACT upon the recommendation of the sponsor and you jointly undertake to
promote the successful conclusion of this project and the sale of your Work. You
shall be entitied to receive as additional compensation for your Work, an amount

{00002920.D0C .}
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equal to twenty percent (20%) of the sale proceeds of your Work. It is possible.

. that your Work will not sell, either before or at the Gala Auction or thereafter:
IMPACT does not warrant or represent that all Works will sell but will use its best
efforts to promote sales. If your Work does not sell, IMPACT may donate it to a
qualified charitable organization or otherwise utilize it at IMPACT’s discretion. In
this event, no additional payment to you will be made. IMPACT reserves the
exclusive discretion to donate the Work if it remains unsold after the Gala Auction.
IMPACT shall have the exclusive right to determine the price and timing of any
sale of any Work, whether prior to, at the gala auction or thereafter.

10. Termination. If you fail for any reason to complete the Work on a timely basis in
accordance with our agreement, IMPACT will be entitted to terminate this
agreement on ten (10) days written notice to you and you will be required to
refund any portion of the honorarium which you have previously received. If you
die or become incapacitated prior to the completion of the Work, IMPACT shall
have the right to recover the Work to whatever point it has progressed as well as
all drawings, photographs, models or other property related to the production of
the Work. Neither party shall have the right to payment or refund of consideration
from the other and this agreement shall then terminate. '

11. Arbitration. Any controversy or claim arising out of or relating to our agreement or
its breach shall be settied by arbitration in El Paso; El Paso County, Texas in
accordance with the commercial arbitration rules of the American Arbitration .
Assaciation. One arbitrator shall be selected. We agree to abide by and perform
any award rendered by the arbitrator and that a judgment upon the award may be
entered in any court having jurisdiction.

12. Miscellaneous. You are an independent contractor to IMPACT and are nat acting

as our agent or employee. This letter contains our entire agreement regarding
this project and no other oral or written representation or understanding shall be
considered part of our agreement. The only way that our agreement may be
modified or amended shall be by execution of another letter agreement by both of
us. If either of us waive any particular obligation of the other hereunder, that
waiver shall not be construed or operate as a waiver of any subsequent right or
obligation of either of us. This agreement shall be performed in accordance with

{00002920.D0C .}
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the laws of the state of Texas and the parties agree that venue lies in the courts of
El Paso County, Texas. Each of us waives any right to assert venue in any other
location. This agreement shall be binding upon and inure to the benefit of our
respective successors and assigns, except that you may not assign, transfer or
encumber your rights or obligations hereunder without our prior written consent.

13.Notices. If any notice is required to either of us by the other under this
agreement, it shall be in writing and may be delivered either by fax, hand delivery
or certified mail, postage prepaid, addressed to the party at the address shown on

this letter.

14.IMPACT'’s Responsibilities. IMPACT has the financial and administrative
responsibility to present this public art project as well as all peripheral events. It
- will publish and distribute all the promotional materials, provide signage for each
Work, promote through the electronic and written media and plan and pay for the
opening hight event and the Gala Auction. IMPACT will also provide the sphere
and base for each Work and when title passes to IMPACT, insurance as well as
transportation expenses and installation expenses.

15.Timeline. The Art & Sol Project is anticipated to operate upon the following
timeline, which shall be subject to revision as reasonably required, by IMPACT
in its sole discretion:

L

December 2004 — February 2005: Spheres delivered to sponsored artist
July 2005: Artist completes work :
July 2005: suns to be placed in venues — presale promotion; opening event
Spring 2006 - Auction/sale

We have enjoyed working with you on this exciting project and look forward to seeing
your completed Work. The participation of artists of your caliber is essential to the
success of our project. Please return one signed copy of this letter to our office and
keep the other copy for your records.

{00002920.00C .}
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Very truly yours,
IMPACT: Programs of Excellence

El Paso. Texas 79902

ACCEPTED AND AGREED TO on this __§ _ day of J u/ % 2004,
ARTIST \
Address: 7100 Gr/lefte

LA o TH. 43S

{00002020.DOC .}
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Re:  Art & Sol Project

Dear CAUDS CAMLES e

As we discussed, the purpose of this letter is to amend the agreement between you and
IMPACT: Programs of Excellence with regard to the Art & Sol Project. Rather than attempting
to auction the sols which were created as a result of this project, Impact anticipates that 12 sols
will be sold to the City of El Paso for the sum of $100,000 as described in the documents which
are attached to this letter. The rights which will be acquired by the City of El Paso include all
merchandising opportunities related to the reproduction and commercial publication of the image
of the sols. These opportunities are referred to as merchandising opportunities in this letter.

The original agreement between you and Impact provided that you would receive 20% of
any gross proceeds from the sale of the sol you created, as well as 20% of the net proceeds of
any revenue received by Impact from the commercial publication of the image of the sol you
created. By your execution of this letter agreement, you: (i) acknowledge that you have
previously received the sum of $1,500 as an honorarium for the sol which you created; and (ii)
that you will accept the additional sum of $1,818 as your percentage of the sale of the sol which
you created and all merchandising opportunities related to that sol. You also agree that,
following the sale of the sols to the City of El Paso, that you will have no control over the
reproduction or commercial use of the image of the sol which you created.

The original agreement also provided that each artist would touch up their sol at the end
of the project. By your signature hereon, you agree that you will touch up the sol that you
created upon request by Impact or by the City of El Paso. If you have not previously done so,
you also agree that you will place a copyright notice on and prepare an artist’s statement for the
sol which you created. You further agree to comply with other reasonable requests which may
be made in connection with the sale of the sols to the City of £l Paso.

Except as modified herein, the original agreement remains in full force and effect. The
effectiveness of the modifications which are described above are contingent upon Impact’s
receipt of the sum of $100,000 from the City of El Paso. In the event that Tmpact does not
receive such sum, this amendment will be void and the original agreement will remain in place.
The original agreement as amended herein contains our entire agreement regarding the Art & Sol
project and no other oral or written representation or understanding shall be considered to be part
of our agreement.

{00039154.0QC .}
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ayd
Signed on this <3 Zday ot OCTDRE R 2006

Artist:

IMPACT: Programs of Excellefice

{00039154.00C .} 2
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Re: Artand Sol Project

ear SARLOS CALLETS

As you know, Impact | Programs of Excellence (“Impact’) has been working with the City of Bl Paso (“City”) in
connection with the City's acquisition of certain sols which were created as part of the Art and Sol Project. The
purpose of this letter is to memoralize our agreements regarding the following matters following final negotiations

with the City.

1.

Rights to be Acquired by City. Pursuant to the agreement with the City, the City will receive the

following:

+ 11 sols, including the sol created by you; and

= the exclusive right to reproduce, publish and merchandise the depiction and image of those sols for
any commercial purpose whatsoever ‘and the non-exclusive right to reproduce, publish or
merchandise the solg for any non-commercial purpose whatsoever.

Copyright and License. Each artist will retain the copyright for the sof created by that artist. Each artist
may reproduce the image of the sol created by that artist for non-commercial purposes ingluding, but not
limited to, publication of the image of yaur sol in a body of work. By your signature hereon, you hereby
grant to the City an exclusive license to reproduce, publish and merchandise the image of the sol which
you created for all commercial purposes that the City may select and a non- exclusive license to
reproduce, publish and merchandise the image of the sol which you created for all non-commaercial
purposes that the City may select. You also release the City from liability for exercising the rights and
licenses given to the City. You understand and agree that the sum which you will receive from impact is
the exclusive consideration which you will receive for the use of the image of your sol by the City and
that the City will not pay additional royalties or consideration to you.

Ratification of October Agreerment. Pursuant to the final terms of the agreement befween Impact and the
City, Impact will receive less than $100,000.00 from the City. The sums which Impact will pay to the
affected artists will not be reduced. Notwithstanding the provisions of the letter agreement you signed in
October to the effect that the letter agreement would be void if Impact did not receive the sum of
$;!f00,000.00 from the City, the October letter agreement is hereby ratified and remains in full force and
effect.

Gala. itis possible that there will ba insufficient funds available to hold a gala as anticipated in the initial
agreement between you and Impact. By your signature hereon, you agree to release Impact from any
responsibility or commitment to hold a gala. Regardless of whether or not a gala is held, a dosing
ceremony will take place.

Signed on this day af , 20086.

“Packn (it

Impact | Programs of Excellence

P.15
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ART AND SOL CONDITION REPORT

TITLE__ AGUILA O SOL * FLIP OF THE COIN

 ARTIST FRANCISCO ENRIQUE DELGADO

MEDIUM POLYEURATHANE AND STEEL

DATE 2005

HEIGHT ___ 5 WIDTH 4 DEPTH 6'
ouUTGOING_C00D _INSPECTED BY DATE
INCOMING = INSPECTED BY : DATE

+ ——ri— A s e,

FRonT

Small cut repaired with epoxy and repainted E - o

Base scuffed/scratched from prior transportation
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impacts programs of excellence

IMPACT ‘
ART & SOL PROJECT
ARTIST’S CONTRACT

Re:  Art & Sol Project

Dear Francisco Delgado:

We are pleased to inform you that your design has been selected by the jury for
inclusion in the Art & Sol Project sponsored by IMPACT: Programs of Excellence
(IMPACT”). We are also pleased to confirm that a sponsor has been selected for
your Work. The terms of your engagement are more particularly set out below:

1.

Scope and Purpose of Agreement. Art & Sol is a public art project initiated by .
IMPACT: Programs of Excellence in celebration of our nearest star, the Sun. The
project involves a year-long celebration and an exhibit of the finished suns created

by artists throughout our region.

Desian, Original Work of At You warrant that you are the sole author of your
design and that it is an original work of art and does nat infringe on the copyright

or other intellectual property rights of others. You agree to indemnify and hold
IMPACT harmless from any claims or liability in this regard.

Execuytion and Completion of Work. You will acknowledge upon receipt one large
sphere and base which you will complete in accordance with your original design
as selected by the jury. As finished artwork may be displayed outdoors, materials
utilized should be impervious to weather and other climatic influences. |t is your
responsibility to consider the preparation of the surface prior to painting, the use of
appropriate paint and materials and the application of a durable top coat.
Materials used are subject to approval by IMPACT. Before final approval for
exhibition is granted, an inspection of each sun will be made.

Payment to Artist. Each sponsored artist selected by the jury shall receive the
sum of $1,500, as an honorarium to cover any artist fee and materials used in the

{00002920.DOC .}
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project. One-half of this fee shall be paid upon execution of this letter agreement
by you and the remaining one-half shall be paid upon final acceptance and
approval of your work (the “Work”) to insure compliance with this agreement.
Additionally, you shall be entitled to receive twenty percent of the gross sales
price of your Work if it is ultimately sold either through presales, at the gala
auction or thereafter. You may be asked to touch up your Work once the
exhibition is underway and again at the end of the project.

5. Final Acceptance and Delivery. You agree to deliver the finished Work no later
than March 10, 2005. Upon inspection of the Work by IMPACT and final

acceptance, we will arrange for pickup of the Work and payment of the remaining
one-half of your honorarium. Title shall pass to IMPACT on delivery and final

acceptance.

6. Risk of Loss. Yoir are responsible for the Work while it is in your possession and
you shall be liable for all risk of loss prior to its delivery and final acceptance by
us. You should take such measures as are necessary to protect the Work from
loss or damage until delivery and acceptance including but not limited to the
purchase of property loss insurance.

7. Copyright.

(a) Registration and Notice. You shall place a copyright notice on the Work in
the form and manner required to protect copyrights in the Work under
- United States copyright law. A copyright notice should contain:

» The word “Copyright”.

¢ A*C"in a circle (©).

* Your name.

If the copyright is or becomes registered with the U.S. Copyright Office,
you shall provide IMPACT with a copy of the application for registration,
the registration number and the effective date of registration. Except as
provided in this agreement, you retain all copyrights in the Work. IMPACT
shall have ownership and possession of the Work.-

{00002920.00C .}
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(b) Display. You hereby grant IMPACT, its agents and representatives

exclusive right to display the Work, to lend the Work to other persons or
institutions with authority to display it publicly as well as the right to
dispose of it by sale or gift or in any manner deemed appropriate by

IMPACT.

(¢) Reproductions. You authorize IMPACT to make, and to authorize the
making of, photographs and other reproductions of the Work for educational,
public relations, promotional and other noncommercial purposes benefiting
IMPACT. For the purposes of this agreement, the following are among those
deemed to be reproductions for noncommercial purposes: (i) brochures and
pamphlets pertaining to the Art & Sol project or any other project of IMPACT;
(i) reproduction in exhibition catalogs, books, slides, photographs, postcards,
posters and calendars; (iii) reproduction in art magazines, art books and art
and news sections of newspapers, reproduction in géneral books and
magazines not primarily devoted to art but of an educational, historical or
ctitical nature; (iv) slides and filmstrips not intended for a mass audience; (v)
television from stations operated for educational purposes or on programs for
educational purposes from all stations. On each reproduction, IMPACT shali
place a oopynght notice in the form and manner required to protect the
copyright in the Work under United States copyright law. You also grant
IMPACT the exclusive right to make reproductions of the Work for any
commercial purpose. In the event that IMPACT derives any revenue from
such commercial publication, you shall be entitled to twenty percent (20%) of

the net proceeds

8. The Gala Auction. IMPACT anticipates that the Works produced by artists in the

project will be offered for sale at an auction (the “Gala Auction”) to occur in May;,
2003. IMPACT, its sponsors and you will each be involived in the promotion of the

(Gala Auction.

9. Sale of Work. IMPACT, the sponsor, the charitable organization selected by

IMPACT upon the recommendation of the sponsor and you jointly undertake to
promote the successful conclusion of this project and the sale of your Work. You
shall be entitled to receive as addmonal compensation for your Work, an amount

{00002920.00C .}
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equal to twenty percent (20%) of the sale proceeds of your Work. It is possible
that your Work will not sell, either before or at the Gala Auction or thereafter;
IMPACT does ot warrant or represent that all Works will sell but will use its best
efforts to promote sales. If your Work does not sell, IMPACT may donate it to a
qualified charitable organization or otherwise utilize it at IMPACT's discretion. In
this event, no additional payment to you will be made. IMPACT reserves the
exclusive discretion to donate the Work if it remains unsold after the Gala Auction.
IMPACT shall have the exclusive right to determine the price and timing of any
sale of any Work, whether prior {0, at the gala auction or thereafter.

10.Termination. If you fail for any reason to complete the Work on a timely basis in
accordance with our agreement, IMPACT will be entitled to terminate this
agreement on ten (10) days written notice to you and you will be required to
refund any portion of the honorarium which you have previously received. If you
die or become incapacitated prior to the completion of the Work, IMPACT shall
have the right to recover the Work to whatever point it has progressed as well as
all drawings, photographs, models or other property related to the production of
the Work. Neither party shall have the right to payment or refund of consideration
from the other and this agreement shall then terminate. :

11. Arbitration. Any controversy or claim arising out of or relating to our agreement or
its breach shall be settled by arbitration in El Paso, El Paso County, Texas in
accordance with the commercial arbitration rules of the American Arbitration
Association. One arbitrator shall be selected. We agree to abide by and perform -
any award rendered by the arbitrator and that a judgment upon the award may be
entered in any court having jurisdiction.

 12.Miscellaneous. You are an independent contractor to IMPACT and are not acting
as our agent or employee. This letter contains our entire agreement regarding
this project and no other oral or written representation or understanding shall be
considered part of our agreement. The only way that our agreement may be
modified or amended shall be by execution of another letter agreement by both of
us. If either of us waive any particular obligation of the other hereunder, that
waiver shaill not be construed or operate as a waiver of any subsequent right or
obligation of either of us. This agreement shall be performed in accordance with

{00002920.00C .}
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the laws of the state of Texas and the parties agree that venue lies in the courts of
El Paso County, Texas. Each of us waives any right to assert venue in any other
location. This agreement shall be binding upon and inure to the benefit of our
respective successors and assigns, except that you may not assign, transfer or
“encumber your rights or obligations hereunder without our prior written consent.

13.Notices. If any notice is required to either of us by the other under this
agreement, it shall be in writing and rmay be delivered either by fax, hand delivery
or certified mail, postage prepaid, addressed to the party at the address shown on

this letter.

14.IMPACT's Responsibilities. IMPACT has the financial and administrative
responsibility to present this public art project as well as all peripheral events. It
will publish and distribute all the promotional materials, provide signage for each
Work, promote through the electronic and written media and plan and pay for the
opening night event and the Gala Auction. IMPACT will also provide the sphere
and base for each Work and when title passes to IMPACT, insurance as well as
transportation expenses and installation expenses.

15.Timeline. The Art & Sol Project is anticipated fo operate updn the: following
tlmelme which shall be subject to revision as reasonably required, by IMPACT

in its sole discretion:

December 2004 — February 2005 Spheres delivered to sponsored artist
March 10, 2005: Artist completes work
March/April 2003: suns to be placed in venues — presale promotion; openlng
event

o Spring 2006 — Auction/sale

We have enjoyed working with you on this exciting project and look forward to seeing
your completed Work. The participation of artists of your caliber is essential to the
success of our project. Please return one signed copy of this letter to our office and
keep the other copy for your records.

{00002920.00C .}
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Very truly yours,
IMPACT: Programs of Excellence

| By: (\AﬁAW‘JJ

Norma Geller, Executiyé Ditector
444 E. Robinson Suit
El Paso, Texas 79902

ACCEPTED AND AGREED TO on this |0__day of Mard/\ 2004.

T canese ol\d&ﬂd@
ARTIST
Address: 2pl0 "For-l— 3\ Qd
et 120

{00002920.D0C .}
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Re:  Art & Sol Project

Dear PRMUSCD DELGADD

As we discussed, the purpose of this letter is to amend the agreement between you and
IMPACT: Programs of Excellence with regard to the Art & Sol Project. Rather than attempting
“to auction the sols which were created as a result of this project, Impact anticipates that 12 sols
will be sold to the City of El Paso for the sum of $100,000 as described in the documents which
are attached to this letter. The rights which will be acquired by the City of El Paso include all
merchandising opportunities related to the reproduction and commercial publication of the image
of the sols. These opportunities are referred to as merchandising opportunities in this letter.

The original agreement between you and Impact provided that you would receive 20% of
any gross proceeds from the sale of the sol you created, as well as 20% of the net proceeds of
any revenue received by Impact from the commercial publication of the image of the sol you
created. By your execution of this letter agreement, you: (i) acknowledge that you have
previously received the sum of $1,500 as an honorarium for the sol which you created; and (ii)
that you will accept the additional sum of $1,818 as your percentage of the sale of the sol which
you created and all merchandising opportunities related to that sol. You also agree that,
following the sale of the sols to the City of El Paso, that you will have no control over the
reproduction or commercial use of the image of the sol which you created.

The original agreement also provided that each artist would touch up their sol at the end
of the project. By your signature hereon, you agree that you will touch up the sol that you
created upon request by Impact or by the City of El Paso. If you have not previously done so,
you also agree that you will place a copyright notice on and prepare an artist’s statement for the
sol which you created. You further agree to comply with other reasonable requests which may
be made in connection with the sale of the sols to the City of El Paso.

Except as modified herein, the original agreement remains in full force and effect. The
effectiveness of the modifications which are described above are contingent upon Impact’s
receipt of the sum of $100,000 from the City of El Paso. In the event that Impact does not
receive such sum, this amendment will be void and the original agreement will remain in place.
The original agreement as amended herein contains our entire agreement regarding the Art & Sol
project and no other oral or written representation or understanding shall be considered to be part
of our agreement.

{00039134.D0C .}
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IMPACT: Programs of Excellence

By: nflﬂ&m&/ A/

Name: ®IORITVA /1 -
Its:. EXECUTIVE DIRECTOL

{00039154.00C .} 2
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Re: Art and Sol Project

Dearfmﬂm%h

As you know, Impact | Programs of Excellence (‘Impact’) has been working with the City of El Paso ("City’) in
conngction with the City’s acquisition of certain sols which were created as part of the Art and Sol Pm]ecg. The
purpose of this letter is to memoralize our agreements regarding the following matters following final negotiations

with the City.
1. Rights to be Acquired by City. Pursuant to the agreement with the City, the City will receive the
{following:

« 11 sols, including the sol created by you; and

s the exclusive right to reproduce, publish and merchandise the depiction and image of those sols for
any commercial purpose whatsoever and the non-exclusive right to reproduce, publish or
merchandise the solg for any non-commercial purpose whatsoever.

Copyriaht and License. Each artist will retain the copyright for the sol created by that artist, Each artist
may reproduce the image of the sol created by that arfist for non-commercial purposes including, but not
limited to, publication of the image of your sol in a body of work. By your signature hereon, you hereby
grant to the City an exclusive licenge to reproduce, publish and merchandise the image of the sol which
you created for all commercial purposes that the City may select and a non- exclusive license to
reproduce, publish and merchandise the image of the sol which you created for all non-commercial
purposes that the City may zelect. You also release the City from hability for exercising the rights and
licenses given to the Cify. You understand and agree that the sum which you will receive from Impact is
the exclusive consideration which you will receive for the use of the image of your sol by the City and
that the City will not pay additional royalties or consideration to you.

Ratification of October Agreement. Pursuant to the final terms of the agreement between impact and the
City, Impact will receive less than $100,000.00 from the City. The sums which Impact will pay to the
affected ariists will not be reduced. Nofwithstanding the provisions of the letter agreement you signed in
Oclober to the effect that the letter agreement would be void if Impact did not receive the sum of
$100,000.00 from the City, the October letter agreement is hereby ratified and remains in full force and

effect. :

Gala, 1tis possible that there will be insufiicient funds available to hold a gala as anticipated in the initial
agreement between you and Impact. By your signature hereon, you agree to release Impact from any
responsibility or commitment to hold a gala. Regardless of whether or not a gala is held, a closing
ceremony will take place.

Signed on this day of Nowember . 2006,

Artist:

impact | Programs of Excellence

(s
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TILE  FROM THE SOL
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ARTIST  GERONIMO GARCIA

MEDRIUM POLYEURATHANE AND STEEL .

DATE 2006

HEIGHT &' WIDTH &' . _DEPTH___ 6
OUTGOING 00D INSPECTED BY DATE
INCOMING | INSPECTED BY DATE
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IMPACT
ART & SOL PROJECT
ARTIST'S CONTRACT

Re:

Art & Sol Project

Dear (GTALEN 1Mo GaeIA

We are pleased to inform you that your design has been selected by the jury for
inclusion in the Art & Sol Project sponsored by IMPACT: Programs of Excellence
(“IMPACT"). We are also pleased to confirm that a sponsor has been selected for
your Work. The terms of your engagement are more particularly set out below:

1.

Scope and Purpose of Agreement. Art & Sol is a public art project initiated by

IMPACT: Programs of Excellence in celebration of our nearest star, the Sun. The
project involves a year-long celebration and an exhibit of the finished suns created
by artists throughout our region. An art exhibition, Let There Be Light — Adair
Margo Gallery, poetry readings, concerts, lectures, science projects and a gala:
auction of the suns are all part of this year's sun celebration. The project has
been initiated with a proclamation from the City of El Paso, proclaiming this year

the year of the sun.

Design, Original Work of Art. You warrant that you are the sole author of your
design and that it is an original work of art and does not infringe on the copyright
or other intellectual property rights of others. You agree to indemnify and hold
IMPACT harmiless from any claims or liability in this regard.

Execution and Completion of Work. You will acknowledge upon receipt one large
sphere and base which you will complete in accordance with your original design
as selected by the jury. As finished artwork may be displayed outdoors, materials
utilized should be impervious to weather and other climatic influences. It is your
responsibility to consider the preparation of the surface prior to painting, the use of.

‘appropriate paint and materials and the application of a durable top coat.

£00002920.00C .}
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Materials used are subject to approval by IMPACT. Before final approval for

exhibition is granted, an inspection of each sun will be made.

. Payment to Artist. Each sponsored artist selected by the jury shall receive the

sum of $1,500, as an honorarium to cover any artist fee and materials used in the
project. One-half of this fee shall be paid upon execution of this letter agreement
by you and the remaining one-haif shall be paid upon final acceptance and
approval of your work (the “Work”) to insure compliance with this agreement.
Additionally, you shall be entitied to receive twenty percent of the gross sales
price of your Work if it is ultimately sold either through presales, at the gala
auction or thereafter. You may be asked to touch up your Work once the
exhibition is underway and again at the end of the project.

. Final Acceptance and Delivery. You agree to deliver the finished Work no later
than December 31, 2005. Upon inspection of the Work by IMPACT and final.

acceptance, we wil! arrange for pickup of the Work and payment of the remaining
one-half of your honorarium. Title shall pass to IMPACT on delivery and final
acceptance.

. Rigk of Loss. You ate responsible for the Work while it is in your possession and

you shall be fiable for all risk of loss prior to its delivery and final acceptance by
us. You should take such measures as are necessary to'protect the Work from
loss or damage until delivery and acceptance including but not limited to the
purchase of property loss insurance.

. Copyright.

(8) Redistration and Notice. You shall place a copyright notice on the Work in
the form and manner required to protect copyrights in the Work under

United States copyright law. A copyright notice should contain:

¢ The word “Copyright”.
e A“C"ina circle (©).
e Your name.

{00002920.00C .}
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If the copyright is or becomes registered with the U.S. Copyright Office,
you shall provide IMPACT with a copy of the application for registration,
the registration number and the effective date of registration, Except as
provided in this agreement, you retain all copyrights in the Work. IMPACT

shall have ownership and possession of the Work.

(b) Display. You hereby grant IMPACT, its agents and representatives
exclusive right to display the Work, to lend the Work to other persons or
institutions with authority to display it publicly as well as the right to
dispose of it by sale or gift or in any manner deemed appropriate by

IMPACT.

(c) Reproductions. You authorize IMPACT to make, and to authorize the
making of, photographs and other reproductions of the Work for educational,
public relations, promotional and other noncommercial purposes benefiting

IMPACT. For the purposes of this agreement, the following are among those |

deemed to be reproductions for noncommercial purposes: (i) brochures and
pamphlets pertaining to the Art & Sol project or.any other project of IMPACT,;
(ii) reproduction in exhibition catalogs, books, slides, photographs, postcards,
posters and calendars; (iii) reproduction in art magazines, art books and art
and news sections of newspapers, reproduction in general books and
magazines not primarily devoted to art but of an educational, historical or
critical nature; (iv) slides and filmstrips not intended for a mass audience; (v)
television from stations operated for educational purposes or on programs for
educational purposes from all stations. On each reproduction, IMPACT shall
place a copyright notice in the form and manner required to protect the
copyright in the Work under United States copyright law. You also grant
IMPACT the exclusive right to make reproductions of the Work for any
commercial purpose. In the event that IMPACT derives any revenue from
such commercial publication, you shall be entitled to twenty percent (20%) of

‘the net proceeds.

{00002920.DOC .}
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8. The Gala Auction. IMPACT anticipates that the Works produced by artists in the
project will be offered for sale at an auction (the “Gala Auction”) to occur in
Spring, 2006. IMPACT, its sponsors and you will each be involved in the
promotion of the Gala Auction.

‘0. Sale of Work. IMPACT, the sponsor, the charitable organization selected by

IMPACT upon the recommendation of the sponsor and you jointly undertake to
promote the successful conclusion of this project and the sale of your Work. You
shall be entitled to receive as additional compensation for your Work, an amount
equal to twenty percent (20%) of the sale proceeds of your Work. It is possible
that your Work will not sell, either before or at the Gala Auction or thereafter;
" IMPACT does not warrant or represent that all Works will sell but will use its best
efforts to promote sales. If your Work does not sell, IMPACT may donate it to a
qualified charitable organization or otherwise utilize it at IMPACT's discretion. in
this event, no additional payment to you will be made. IMPACT reserves the

exclugive discretion to donate the Work if it remains unsold after the Gala Auction. .

IMPACT shall have the exclusive right to determine the price and timing of any
sale of any Work, whether prior to, at the gala auction or thereafter.

10 mination. If you fail for any reason to complete the Work on a tlmely basis in
accordanca with our agreement, IMPACT will be entitied to terminate this
agreement on ten (10) days written notice to you and you will be required to
refund any portion of the honorarium which you have previously received. If you
die or become incapacitated prior to the completion of the Work, IMPACT shall
have the right to recover the Work to whatever point it has progressed as well as
all drawirigs, photographs, models or other property related to the production of
the Work. Neither party shall have the right to payment or refund of consideration
from the other and this agreement shall then terminate.

11. Arbitration. Any controversy or claim arising out of or relating to our agreement or
its breach shall be settled by arbitration in El Paso, £l Paso County, Texas in
accordance with the commercial arbitration rules of the American Arbitration
Association. One arbitrator shall be selected. We agree to abide by and perform

{00002920.00C .}
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any award rendered by the arbitfator and that a judgment upon the award may be
entered in any court having jurisdiction.

12. Miscellaneous. You are an independent contractor to IMPACT and are not acting
as our agent or employee. This letter contains our entire agreement regarding
this project and no other oral or written representation or understanding shall be
considered part of our agreement. The only way that our agreement may be
modified or amended shall be by execution of another lefter agreement by both of
us. If either of us waive any particular obligation of the other hereunder, that
waiver shall not be construed or operate as a waiver of any subsequent right or
obligation of either of us. This agreement shall be performed in accordance with
‘the laws of the state of Texas and the parties agree that venue lies in the courts of
El Paso County, Texas. Each of us waives any right to assert venue in any other
location. This agreement shall be binding upon and inure to the benefit of our
respective successors and assigns, except that you may not assign, transfer or
encumber your rights or obligations hereunder without our prior written consent.

13.Notices. If any notice is required to either of us by the other under this
agreement, it shall be in writing and may be delivered either by fax, hand delivery
or certified mail, postage prepaid, addressed to the party at the address shown on
this letter. :

14 JMPACT'’s Responsibilities. IMPACT has the financial and administrative
responsibility to present this public art project as well as all peripheral events. It
will publish and distribute all the promotional materials, provide signage for each
Work, promote through the electronic and written media and plan and pay for the
opening night event and the Gala Auction. IMPACT will also provide the sphere
and base for each Work and when title passes to IMPACT, insurance as well as
transportation expenses and installation expenses.

{00002920.D0C .}
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15.Timeline. The Art & Sol Project is anticipated to operate upon the following
timeline, which shall be subject to revision as reasonably required, by IMPACT

. initg sole discretion:

¢ Summer - Fall 2005 — suns to be placed in venues — presale promotion;
opening event
» Spring 2006 ~ Auction/sale

We have enjoyed working with you on this exciting project and look forward fo seeing
your completed Work. The participation of artists of your caliber is essential o the
success of our project. Please return one signed copy of this letter to our office and
keep the other copy for your records.

{00002920.DOC .}
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Very truly yours, .
IMPACT: Programs of Excellence

By: /\/\ﬁ’\/\/‘/w QUM

Norma Geller, Executive
444 E. Robinson Suite
El Paso, Texas 79902
200

ACCEPTED AND AGREED TO on this . {Q day of . \oz muc m_/., 2005,

AR}]}}/
Address: “ZTooqd TlendD 008D
by (A TNRTGLS

£00002920.00C .}
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Re:  Art & Sol Project

Dear (00100 (A0 :

As we discussed, the purpose of this letter is to amend the agreement between you and
IMPACT: Programs of Excellence with regard to the Art & Sol Project. Rather than attempting
to auction the sols which were created as a result of this project, Impact anticipates that 12 sols
will be sold to the City of El Paso for the sum of $100,000 as described in the documents which
are attached to this letter. The rights which will be acquired by the City of El Paso include all
merchandising opportunities related to the reproduction and commercial publication of the image
of the sols. These opportunities are referred to as merchandising opportunities in this letter.

The original agreement between you and Impact provided that you would receive 20% of
any gross proceeds from the sale of the sol you created, as well as 20% of the net proceeds of
any revenue received by Impact from the commercial publication of the image of the sol you
created. By your execution of this letter agreement, you: (i) acknowledge that you have
previously received the sum of $1,500 as an honorarium for the sol which you created; and (ii)
that you will accept the additional sum of $1,818 as your percentage of the sale of the sol which
you created and all merchandising opportunities related to that sol. You also agree that,
following the sale of the sols to the City of El Paso, that you will have no control over the
reproduction or commercial use of the image of the sol which you created.

The original agreement also provided that each artist would touch up their sol at the end
of the project. By your signature hereon, you agree that you will touch up the sol that you
created upon request by Impact or by the City of El Paso. If you have not previously done so,
you also agree that you will place a copyright notice on and prepare an artist’s statement for the
sol which you created. You further agree to comply with other reasonable requests which may
be made in connection with the sale of the sols to the City of El Paso.

Except as modified herein, the original agreement remains in full force and effect. The
effectiveness of the modifications which are described above are contingent upon Tmpact’s
receipt of the sum of $100,000 from the City of El Paso. In the event that Impact does not
receive such sum, this amendment will be void and the original agreement will remain in place.
The original agreement as amended herein contains our entire agreement regarding the Art & Sol
project and no other oral or written representation or understanding shall be considered to be part
of our agreement.

{00039154.00C .}
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Signed on this &d&y of 0@]’0'#29« , 2006.

{00039154.00C .} 2
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Re: Art and Sol Project

Dear_GERCRIND GORCIA

As you know, Impact | Programs of Excellence (“Impact’) has been working with the City of &l Paso g“City”) in
connection with tha City's acquisition of certain sols which were created as part of the Art and Sol Project The
purpose of this letter is to memoralize our agreements regarding the following matters following final negotiations

with the City.

1.

Rights to be Acguired by City. Pursuant to the agreement with the City, the City will receive the

following:

« 11 sols, including the sol created by you; and

s the exclusive right to reproduce, publish and merchandise the depiction and image of those sols for
any commercial purpose whatsoever and the non-exclusive right to reproduce, publish or
merchandise the sols for any non-commercial purpose whatsoever.

Copyright and License. Each artist will retain the copyright for the sol created by that artist. Each arfist
may reproduce the image of the sol created by that artist for non-commercial purposes in¢luding, but not
limited to, publication of the image of your sol in a body of work. By your signature hereon, you hereby
grant to the City an exclusive license to reproduce, publish and merchandise the image of the sol which
you created for all commercial purposes that the City may select and a non- exclusive license to
reproduce, publish and merchandise the image of the sol which you created for all non-corsnercial
purposes that the City may select. You also release the City from liability for exercising the rights and
licenses given to the City. You understand and agree that the sum which you will receive from Impact is
the exclusive consideration which you will receive for the use of the image of your sot by the City and
that the City will not pay additional royaifies or consideration o you.

Ratification of Qctober Agreement. Pursuant to the final terms of the agreement between Impact and the
City, Impact will receive less than $100,000.00 from the City. The sums which Impact will pay to the
affacted artiste will nof be reduced. Notwithstanding the provisions of the letter agreement you signed in
Oclober to the effect that the lefter agreement would be void if Impact did not receive the sum of
$;lfg&00_0.00 from the City, the October letter agreement is hereby ratified and remains in full force and
effect.

Gala, It is possible that there will be ingufficient funds available to hold a gala as anticipated in the initial
agreement between you and Impact. By your signature hereon, you agree to reiease Impact from any
respongibility or commitment to hold a gala. Regardless of whether or not & gala is held, a closing
ceremony will take place.

Signed on this (F day of AJOVew(DEV" , 2006,

Impact | Programs of Excellence

e e et B e PR L Dt ROAE L T SO 2 O e e CTER R RN ol e
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ART AND SOL CONDITION REPORT

- CORONA DEL SOL * CROWN OF SUN

TITLE
aRTisT | CESAR IVAN
: . POLYEURATHANE AND STEEL

MEDIUM

DATE 2005

HEIGHT 58" WIDTH____ &' DEPTH 6'7

outcome_ %" INSPECTED BY DATE
INSPECTED BY DATE

INCOMING

BACK







NOU-B6—-2806 13:51 RYAN & SANDERS, LLP 915 351 11061

impacte programs of excellence

IMPACT
ART & SOL PROJECT
ARTIST’S CONTRACT

Re:

Art & Sol Project

Dear Cesar lvan:

We are pleased to inform you that your design has been selected by the jury for
inclusion in the Art & Sol Project sponsored by IMPACT: Programs of Excellence
(“IMPACT"). We are also pleased to confirm that a sponsor has been selected for
your Work. The terms of your engagement are more particularly set out below:

1.

Scope and Purpose of Agreement. Art & Sol is a public art project initiated by
IMPACT: Programs of Excellence in celebration of our nearest star, the Sun. The

project involves a year-long celebration and an exhibit of the finished suns created
by artists throughout our region.

Design, Original Work of Art. You warrant that you are the sole author of your
design and that it is an original work of art and does not infringe on the copyright
or other intellectual property rights of others. You agree to indemnify and hold

IMPACT harmless from any claims or liability in this regard.

Execution and Completion of Work. You will acknowledge upon receipt one large
sphere and base which you will complete in accordance with your original design
as selected by the jury. As finished artwork may be displayed outdoors, materials
utilized should be impervious to weather and other climatic influences. It is your
responsibility to consider the preparation of the surface prior to painting, the use of
appropriate paint and materials and the application of a durable top coat.
Materials used are subject to approval by IMPACT. Before final approval for
exhibition is granted, an inspection of each sun will be made.

Payment to Artist. Each sponsored artist selected by the jury shall receive the
sum of $1,500, as an honorarium to cover any artist fee and materals used in the

£{00002920.D0C .} .
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project. One-half of this fee shall be paid upon execution of this letter agreement
by you and the remaining one-half shall be paid upon final acceptance and
approval of your work (the “Work”) to insure compliance with this agreement.
Additionally, you shall be entitled to receive twenty percent of the gross sales
price of your Work if it is ultimately sold either through presales, at the gala
auction or thereafter. You may be asked to touch up your Work once the
exhibition is underway and again at the end of the project. :

5. Final Acceptance and Delivery. You agree to deliver the finished Work no later
than April 15, 2005. Upon inspection of the Work by IMPACT and final
acceptance, we will arrange for pickup of the Work and payment of the remaining
one-half of your honorarium. Title shall pass to IMPACT on delivery and final

acceptance.

6. Risk of Loss. You are responsible for the Work while it is in your possession and
you shall be fiable for all risk of loss prior to its delivery and final acceptance by
us. You should take such measures as are necessary to protect the Work from
loss or damage until delivery and acceptance including but not fimited to the
purchase of property loss insurance.

7. Copyright.

(a) Registration and Notice. You shall place a copyright notice on the Work in
the form and manner required to protect copyrights in the Work under
United States copyright law. A copyright notice should contain:

e The word “Copyright”.

e A“C"in acircle (©).

¢ Your name.

if the copyright is or becomes registered with the U.S. Copyright Office, |
you shall provide IMPACT with a copy of the application for registration,
the registration number and the effective date of registration. Except as
provided in this agreement, you retain all copyrights in the Work. IMPACT
shall have ownership and possession of the Work. :

(00002920.00C .}
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(b) Display. You hereby grant IMPACT, its agents and representatives
exclusive right to display the Work, to lend the Work to other persons or
institutions with authority to display it publicly as well as the right to
dispose of it by sale or gift or in any manner deemed appropriate by

IMPACT.

(c) Reproductions. You authorize IMPACT to make, and to authorize the
making of, photographs and other reproductions of the Work for educational,
public relations, promotional and other noncommercial purposes benefiting
IMPACT. For the purposes of this agreement, the following are among those
deemed to be reproductions for noncommercial purposes: (i) brochures and
pamphlets pertaining to the Art & Sol project or any other project of IMPACT;
(ii) reproduction in exhibition catalogs, books, slides, photographs, postcards,
posters and calendars; (jii) reproduction in art magazines, art books and art
and news sections of newspapers, reproduction in general books and
magazines not primarily devoted to art but of an educational, historical or
critical nature; (iv) slides and filmstrips not intended for a mass audience; (V)
television from stations operated for educational purposes or on programs for
educational purposes from all stations. On each reproduction, IMPACT shall
place a copyright notice in the form and manner required to protect the
copyright in the Work under United States copyright law. You also grant
IMPACT the exclusive right fo make reproductions of the Work for any
commercial purpose. In the event that IMPACT derives any revenue from
such commercial publication, you shall be entitled to twenty percent (20%) of
the net proceeds.

8. The Gala Auction. IMPACT anticipates that the Works produced by artists in the
project will be offered for sale at an auction (the “Gala Auction”) to oceur in May,
2003. IMPACT, its sponsors and you will each be involved in the promotion of the

Gala Auction.

9. Sale of Work. IMPACT, the sponsor, the charitable organization selected by
IMPACT upon the recommendation of the sponsor and you jointly undertake to
promote the successful conclusion of this project and the sale of your Work. You
shall be entitled to receive as additional compensation for your Work, an amount

{00002920.D0C .}
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equal to twenty percent (20%) of the sale proceeds of your Work. It is possible
that your Work will not sell, either before or at the Gala Auction or thereafter,
IMPACT does not warrant or represent that all Works will sell but will use its best
efforts to promote sales. if your Work does not sell, IMPACT may donate it to a
qualified charitable organization or otherwise utilize jt at IMPACT's discretion. In
this event, no additional payment to you will be made. IMPACT reserves the
exclusive discretion to donate the Work if it remains unsold after the Gala Auction.
IMPACT shall have the exclusive right to determine the price and timing of any
sale of any Work, whether prior to, at the gala auction or thereafter.

10. Termination. If you fail for any reason to complete the Work on a timely basis in
accordance with our agreement, IMPACT will be entitled to terminate this
agreement on ten (10) days written notice to you and you will be required to
refund any portion of the honorarium which you have previously received. If you
die or become incapacitated prior to the completion of the Work, IMPACT shall
have the right to recover the Work to whatever point it has progressed as well as

“all drawings, photographs, models or other property related to the production of
the Work. Neither party shall have the right to payment or refund of consideration
from the other and this agreement shall then terminate.

11.Arbitration. Any controversy or claim arising out of or relating to our agreement or

its breach shall be settled by arbitration in El Paso, El Paso County, Texas in

~ accordance with the commercial arbitration rules of the American Arbitration

Association. One arbitrator shall be selected. We agree to abide by and perform

any award rendered by the arbitrator and that a judgment upon the award may be
entered in any court having jurisdiction.

12.Miscellaneous. You are an independent contractor to IMPACT and are not acting
as our agent or employee. This letter contains our entire agreement regarding
this project and no other oral or written representation or understanding shall be
considered part of our agreement. The only way that our agreement may be
modified or amended shall be by execution of another letter agreement by both of
us. If either of us waive any particular obligation of the other hereunder, that
waiver shall not be construed or operate as a waiver of any subsequent right or
obligation of either of us. This agreement shall be performed in accordance with

{00002920.D0C .}
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the laws of the state of Texas and the parties agree that venue lies in the courts of
El Paso County, Texas. Each of us waives any right to assert venue in any other
location. This agreement shall be binding upon and inure to the benefit of our
respective successors and assigns, except that you may not assign, transfer or
encumber your rights or obligations hereunder without our prior written consent.

13.Notices. If any notice is required to either of us by the other under this
agreement, it shall be in writing and may be delivered either by fax, hand delivery
or certified mail, postage prepaid, addressed to the party at the address shown on

this letter.

14.IMPACT’s_Responsibilities. IMPACT has the financial and administrative
responsibility to present this public art project as well as all peripheral events. It
will publish and distribute all the promotional materials, provide signage for each
Work, promote through the electronic and written media and plan and pay for the
opening night event and the Gala Auction. IMPACT will also provide the sphere
and base for each Work and when title passes to IMPACT, insurance as well as
" transportation expenses and instaltation expenses.

15.Timeline. The Art & Sol Project is anticipated to operate upoh the following
timeline, which shall be subject to revision as reasonably required, by IMPACT
in its sole discretion:

o December 2004 — February 2005: Spheres delivered to sponsored artist

o April 15, 2005: Artist completes work -

¢ April/May 2005; suns to be placed in venues — presale promotion; opening
event

o Spring 2006 — Auction/sale

We have enjoyed working with you on this exciting project and look forward to seeing
your completed Work. The participation of artists of your caliber is essential to the
success of our project. Please retum one signed copy of this letter to our office and
keep the other copy for your records.

{00002920.00C .}
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Very truly yours,

IMPACT: Programs of Excellence

| B;/: r)/\/w,u, ' ,0 IA

Norma Geller, Execut] ector
444 E, Robinson Sujte B

El Paso, Texas

7990

915 351 1101

2004.

ACCEPTED AND AGREED TO onthis " dayof _ Dpc: L

f"lh\l
;L T
i ékb A SOVNA

ARTIST

Address: 109 N.Mesa 74

<t (180 Tx.79490]

£00002920.D0OC .}
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Re:  Art & Sol Project

Dear _(£50R \VA"\‘

As we discussed, the purpose of this letter is to amend the agreement between you and
IMPACT: Programs of Excellence with regard to the Art & Sol Project. Rather than attempting
to auction the sols which were created as a result of this project, Impact anticipates that 12 sols
will be sold to the City of El Paso for the sum of $100,000 as described in the documents which
are attached to this letter. The rights which will be acquired by the City of El Paso include all
merchandising opportunities related to the reproduction and commmercial publication of the image
of the sols. These opportunities are referred to as merchandising opportunities in this letter.

The original agreement between you and Impact provided that you would receive 20% of
any gross proceeds from the sale of the sol you created, as well as 20% of the net proceeds of
any revenue received by Impact from the commercial publication of the image of the sol you
created. By your execution of this letter agreement, you: (1) ackrowledge that you have
previously received the sum of $1,500 as an honorarium for the sol which you created; and (ii)
that you will accept the additional sum of $1,818 as your percentage of the sale of the sol which
you created and all merchandising opportunitics refated to that sol. You also agree that,
following the sale of the sols to the City of El Paso, that you will have no contro} over the
reproduction or commercial use of the image of the sol which you created.

The original agreement also provided that each artist would touch up their sol at the end
of the project. By your signature hereon, you agree that you will touch up the so} that you
created upon request by Impact or by the City of El Paso. If you have not previously done so,
you also agree that you will place a copyright notice on and prepare an artist’s statement for the
sol which you created. You further agree to comply with other reasonable requests which may
be made in connection with the sale of the sols to the City of El Paso.

Except as modified herein, the original agreement remains in full force and effect. The
effectiveness of the modifications which are described above are contingent upon Impact’s
receipt of the sum of $100,000 from the City of El Paso. In the event that Impact does not
receive such sum, this amendment will be void and the original agreement will remain in place.
The original agreement as amended herein contains our entire agreement regarding the Art & Sol
project and no other oral or written representation or understanding shall be considered to be part
of our agreement.

{00039154 D0C .}
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Signed on this 7 dayof  OCTOBER,

915 351 1101

, 2006.

{00039154.00C .} 2
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Artist:
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IMPACT: Programs of Excellence

By: WW-G*@Q.QQN

Namie: NO
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Re: Art and Sol Project

vear. CESAR AN

As you know, Impact | Programs of Excellence (“Impact”) has been working with the Gity of El Paso (*City") in
connection with the City’s acquisition of certain sols which were created as part of the Art and Sol Project. The
purpose of this letter is to memoralize our agreements regarding the following matters following final negotiations

with the City.

1.

Rights to be Acquired by City. Pursuant to the agreement with the City, the City will receive the

foliowing:

s 11 solg, including the sol created by you, and

s the exclusive right to reproduce, publish and merchandise the depiction and image of those sols for
any commercial purpose whatsoever and the non-exclusive right to reproduce, publish or
merchandise the sols for any non-commercial purpose whatsoever,

Copvright and License. Each artist will retain the copyright for the sol created by that artist. Each artist
may reproduce the image of the sol created by that artist for non-commercial purposes including, but not
fimited to, publication of the image of your sol in a body of work, By your signature hereon, you hereby
grant to the City an exclusive ficense to reproducs, publish and merchandise the image of the sol which
you created for ali commercial purposes that the City may selact and a non- exclusive license to
reproduce, publish and merchandise the image of the sol which you created for all non-commercial
purposes that the City may select. You also release the City from liability for exercising the rights and
licenses given to the City. You understand and agree that the sum which you will receive from Impact is
the exclusive consideration which you will receive for the use of the image of your sol by the City and
that the City will not pay additional royalties or consideration to you.

Ratification of October Adreement. Pursuant to the final terms of the agreement befween Impact and the
City, Impact will receive less than $100,000.00 from the City. The sums which Impact will pay to the
affected artists will not be reduced. Notwithstanding the provisions of the letter agreement you signed in
October to the effect that the letter agreement would be void if Impact did not veceive the sum of
$;f 00,000.00 from the City, the Octaber letter agreement is hereby ratified and remains in full force and
effect. :

Gala, Itis possible that there will be insufficient funds available to hold a gala as anticipated in the initial
agreement between you and Impact. By your sighature hereon, you agree to release Impact from any
responsibility or commitment to hold a gala. Regardless of whether of not a gala is held, a closing
ceremony wilf take place. :

Signed on this 47 day of Alovember™ 2006,

Artist% T

Impact | Programs of Excellence
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| ART AND SOL CONDITION REPORT

TITLE THE SHINING DESERT SUNS GIVER AND TAKER OF LIFE
ARTIST SUSAN KLAHR

POLYEURATHANE AND STEEL

MEDIUM

, 2005
DATE___
'HEIGHT &' WIDTH W& DEPTH &'
OUTGOING CP0D  |INSPECTED BY | DATE
INCOMING INSPECTED BY__ DATE

BACK

Base slightly scuffed at bottom edge from prior transportation
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IMPACT
ART & SOL PROJECT
ARTIST'S CONTRACT

Re: Art & Sol Project -

Dear SMM /Cﬂﬁ_ﬁ,\/

We are pleased to inform you that your design has been selected by the jury for
inclusion in the Art & Sol Project sponsored by IMPACT. Programs of Excellence
(“IMPACT"). We are also pleased to confirm that a sponsor has been selected for

your Work. The terms of your engagement are more particularly set out below:

1. Scope and Purpose of Agreement. Art & Sol is a public art project initiated by
IMPACT: Programs of Excellence in celebration of our nearest star, the Sun. The
project involves a year-long celebration and an exhibit of the finished suns created

by artists throughout our region.

2. Design, Original Work of Art. You warrant that you are the sole author of your
design and that it is an original work of art and does not infringe on the copyright
or other intellectual property rights of others. You agree to indemnify and hold
IMPACT harmless from any claims or liability in this regard.

3. Execution and Completion of Work. You will acknowledge upon receipt one large
sphere and base which you will complete in accordance with your original design
as selected by the jury. As finished artwork may be displayed outdoors, materials
utilized should be impervious to weather and other climatic influences. It is your
responsibility to consider the preparation of the surface prior to painting, the use of
approptiate paint and materials and the application of a durable top coat.
Materials used are subject to approval by IMPACT. Before final approval for
exhibition is granted, an inspection of each sun will be made.

4. Payment to Artist. Each sponsored artist selected by the jury shall receive the
sum of $1,500, as an honorarium to cover any artist fee and materials used in the

{00002920.DOC .}
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project. One-half of this fee shall be paid upon execution of this letter agreement
by you and the remaining one-half shall be paid upon final acceptance and
approval of your work (the “Work”) to insure compliance with this agreement.
Additionally, you shall be entitled to receive twenty percent of the gross sales
price of your Work if it is ultimately sold either through presales, at the gala
auction or thereafter. You may be asked to touch up your Work once the
exhibition is underway and again at the end of the project.

5. Final Acceptance and Delivery. You agree to deliver the finished Work no later
than March 10, 2005. Upon inspection of the Work by IMPACT and final
acceptance, we will arrange for pickup of the Work and payment of the remaining
one-half of your honorarium. Title shall pass to IMPACT on delivery and final

acceptance.

6. Risk of Loss. You are responsible for the Work while it is in your possession and
you shall be liable for all risk of loss prior to its delivery and final acceptance by
us. You should take such measures as are necessary to protect the Work from
loss or damage until delivery and acceptance including but not limited to the

purchase of property loss insurance.

7. Copyright.

(a) Registration and Notice. You shall place a copyright notice on the Work in
the form and manner required to protect copyrights in the Work under
United States copyright law. A copyright notice should contain:

¢ The word “Copyright”.

o A“C"in a circle (©).

s Yourname. '

If the copyright is or becomes registered with the U.S. Copyright Office,
you shall provide IMPACT with a copy of the application for registration,
the registration number and the effective date of registration. Except as
provided in this agreement, you retain all copyrights in the Work. IMPACT
shall have ownership and possession of the Work.

{00002920.DOC .}
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(b) Display. You hereby grant IMPACT, its agents and representatives
exclusive right to display the Work, to lend the Work to other persons or
institutions with authority to display it publicly as well as the right to
dispose of it by sale or gift or in any manner deemed appropriate by
IMPACT.

(c) Reproductions. You authorize IMPACT to make, and to authorize the
making of, photographs and other reproductions of the Work for educational,
public relations, promotional and other noncommercial purposes benefiting
IMPACT. For the purposes of this agreement, the following are among those
deemed to be reproductions for noncommercial purposes: (i) brochures and
pamphlets pertaining to the Art & Sol project or any other project of IMPACT;
(if) reproduction in exhibition catalogs, books, siides, photographs, postcards,
posters and calendars; (jii) reproduction in art magazines, art books and art

and news sections of newspapers, reproduction in general books and

magazines not primarily devoted to art but of an educational, historical or
critical nature; (iv) slides and filmstrips not intended for a mass audience; (v)
television from stations operated for educational purposes or on programs for
educational purposes from all stations. On each reproduction, IMPACT shall
place a copyright notice in the form and manner required to protect the
copyright in the Work under United States copyright law. You also grant
IMPACT the exclusive right to make reproductions of the Work for any
commercial purpose. In the event that IMPACT derives any revenue from
such commercial publication, you shall be entitled to twenty percent (20%) of
the net proceeds.

8. The Gala Auction. IMPACT anticipates that the Works produced by artists in the
project will be offered for sale at an auction (the “Gala Auction”) to oceur in May,
2003. IMPACT, its sponsors and you will each be involved in the promotion of the

(ala Auction. :

9. Sale of Work. IMPACT, the sponsor, the charitable organization selected by
IMPACT upon the recommendation of the sponsor and you jointly undertake to
promote the successful conclusion of this project and the sale of your Work. You
shall be entitled to receive as additional compensation for your Work, an amount

{00002920.00C .}
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10.

11.

12.

equal to twenty percent (20%) of the sale proceeds of your Work. It is possible
that your Work will not sell, either before or at the Gala Auction or thereafter;
IMPACT does not warrant or represent that all Works will sell but will use its best
efforts to promote sales. If your Work does not sell, IMPACT may donate it to a
qualified charitable organization or otherwise utilize it at IMPACT'’s discretion. In
this event, no additional payment to you will be made. IMPACT reserves the
exclusive discretion to donate the Work if it remains unsold after the Gala Auction.
IMPACT shall have the exclusive right to determine the price and timing of any
sale of any Work, whether prior to, at the gala auction or thereafter.

Termination. If you fail for any reason to complete the Work on a timely basis in
accordance with our agreement, IMPACT will be entitled to terminate this
agresment on ten (10) days written notice to you and you will be required to
refund any portion of the honorarium which you have previously received. If you
die or become incapacitated prior to the completion of the Work, IMPACT shall
have the right to recover the Work to whatever point it has progressed as well as
alt drawings, photographs, models or other property related to the production of
the Work. Neither party shall have the right to payment or refund of consideration
from the other and this agreement shall then terminate. : '

Arbitration. Any controversy or claim arising out of or relating to our agreement or
its breach shall be settled by arbitration in El Paso, El Paso County, Texas in
accordance ‘with the commercial arbitration rules of the American Arbitration
Association. One arbitrator shall be selected. We agree to abide by and perform
any award rendered by the arbitrator and that a judgment upon the award may be
entered in any court having jurisdiction.

Miscellaneous. You are an independent contractor to IMPACT and are not acting
as our agent or employee. This letter contains our entire agreement regarding
this project and no other orai or written representation or understanding shall be
considered part of our agreement. The only way that our agreement may be
modified or amended shall be by execution of another letter agreement by both of

us. [f either of us waive any particular obligation of the other hereunder, that .

waiver shall not be construed or operate as a waiver of any subsequent right or
obligation of either of us. This agreement shall be performed in accordance with
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the laws of the state of Texas and the parties agree that venue lies in the courts of
El Paso County, Texas. Each of us waives any right to assert venue in any other
location. This agreement shall be binding upon and inure to the benefit of our
respective successors and assigns, except that you may not assign, transfer or
encumber your fights or obligations hereunder without our prior written consent.

13.Notices. If any notice is required to either of us by the other under this |
agreement, it shall be in writing and may be delivered either by fax, hand delivery
or certified mail, postage prepaid, addressed to the party at the address shown on

this letter.

14 IMPACT’s Responsibilities. IMPACT has the financial and administrative
responsibility to present this public art project as well as all peripheral events. it
will publish and distribute all the promotional materials, provide signage for each
Work, promote through the electronic and written media and plan and pay for the
opening night event and the Gala Auction. IMPACT will also provide the sphere
and base for each Work and when title passes to IMPACT, insurance as well as
transportation expenses and installation expenses.

15.Timeline. The Art & Sol Project is anticipated to operate upon the following
timeline, which shall be subject to revision as reasonably required, by IMPACT

in its sole discretion:

December 2004 — February 2005: Spheres delivered to sponsored artist
March 10, 2005: Artist completes work

e March/April 2003: suns to be placed in venues — presale promotion; opening
event :

¢ Spring 2006 — Auction/sale

We have enjoyed working with you on this exciting project and ook forward to seeing
your completed Work. The participation of artists of your caliber is essential to the
success of our project. Please return one signed copy of this letter to our office and
keep the other copy for your records. : .

{00002920.00C .}
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Very fruly yours,

IMPACT: Programs of Excellence

BYS' ﬂ/&mw./ @Q«Q‘“«

Norma Geller, Executive Difector
444 E. Robinson Sui
El Paso, Texas 79902

ACCEPTED AND AGREED TO on this g day of /DQC,Q wdeon_ 2004,

ARTIST
Address: (Y2 § Féoel J

&L paa0 T FPOL,
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Re:  Art & Sol Project

Dear %‘}AI\‘ ICMHK

As we discussed, the purpose of this letter is to amend the agreement between you and
IMPACT: Programs of Excellence with regard to the Art & Sol Project. Rather than attempting
to auction the sols which were created as a result of this project, Impact anticipates that 12 sols
will be sold to the City of El Paso for the sum of $100,000 as described in the documents which
are attached to this letter. The rights which will be acquired by the City of El Paso include all
merchandising opportunities related to the reproduction and commercial publication of the image
of the sols. These opportunities are referred to as merchandising opportunities in this letter.

The original agreement between you and Impact provided that you would receive 20% of
any gross proceeds from the sale of the sol you created, as well as 20% of the net proceeds of
any revenue received by Impact from the commercial publication of the image of the sol you
created. By your execution of this letter agreement, you: (i) acknowledge that you have
previously received the sum of $1,500 as an honorarium for the sol which you created; and (ii)
that you will accept the additional sum of $1,818 as your percentage of the sale of the sol which
you created and all merchandising opportunities related to that sol. You also agree that,
following the sale of the sols to the City of El Paso, that you will have no control over the
reproduction or commercial use of the image of the sol which you created.

The original agreement also provided that each artist would touch up their sol at the end
of the project. By your signature hereon, you agree that you will touch up the sol that you
created upon request by Impact or by the City of El Paso. If you have not previously done so,
you also agree that you will place a copyright notice on and prepare an artist’s statement for the
sol which you created. You further agree to comply with other reasonable requests which may
be made in connection with the sale of the sols to the City of El Paso.

Except as modified herein, the original agreement remains in full force and effect. The
effectiveness of the modifications which are described above are contingent upon Impact’s
receipt of the sum of $100,000 from the City of El Paso. In the event that Impact does not
receive such sum, this amendment will be void and the original agreement will remain in place.
The original agreement as amended herein contains our entire agreement regarding the Art & Sol
project and no other oral or written representation or understanding shall be conmdered to be part
of our agreement.

{00039154.D0C .}
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Signed on this W day of OC{O@Q@ 2006.

Artist:

Stoen ok

IMPACT: Programs of Excellence

N NOEMELTLIEL 0
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Re: Artand Sol Project
Dear 5“ gﬁ’n MH(Q.

As you know, Impact | Programs of Excellence (*Impact’) has been working with the City of &l Paso (“City™) in
connection with the City's acquisition of certain sol¢ which were created as part of the Art and Sol Project, The
purpose of this letter is to memoralize our agreements regarding the following matters following final negotiations

with the City.

1.

Rights to be Acguired by City, Pursuant to the agreement with the City, the City will receive the

following:

+ 11 sols, including the sol created by you; and

o the exclusive right to reproduce, publish and merchandise the depiction and image of those sols for
any commercial purpose whatsoever and the non-exclusive right to reproduce, publish or
merchandise the sols for any non-commercial purpose whatsoever,

Copyright and License. Each artist will retain the copyright for the sol ¢created by that artist. Each artist
may reproduce the image of the sol created by that arist for non-commercial purposes including, but not
limited to, publication of the image of your sol in a body of work. By your signature hereon, you hereby
grant fo the City an exclusive license to reproduce, publish and merchandise the image of the sol which
you created for all commercial purposes that the City may select and a non- exclusive license to
reproduce, publish and merchandise the image of the sol which you created for all non-commercial
purposes that the City may select. You also release the City from liability for exercising the rights and
licenses given to the City. You understand and agree that the sum which you will receive from Impact is
the exclusive consideration which you will receive for the use of the image of your sol by the City and
that the City will not pay additional royalties or consideration to you.

Ratification of Qclober Agreement. Pursuant to the final terms of the agreement between Impact and the
City, Impact will receive less than $100,000.00 from the City. The sums which Impact will pay to the
affected artists will not be reduced. Notwithstanding the provisions of the lefter agreement you signed in
October to the effect that the lefter agreement would be void if Impact did not receive the sum of
$100,000.00 from the City, the Ociober letter agreement is heteby ratified and remains in full force and
effect.

Gala. ltis possible that there will be insufficient funds available to hold a gala as anticipated in the initial
agreement between you and Impact. By your signature hereon, you agree to release impact from any
responsibility or commitment to hold a gala. Regardiess of whether or not & gala is held, a closing

ceremony will take place.

Signed onthis & day of _ Y4 Weymdeer, 2008,

Arti

St e Ll

impact | Programs of Excellence

Loy N e B Rl ST, ey .:,:\::?;;\r‘_;@;;r:u1'\56,1.‘2-“12enr,,:il 20001
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DOCUMENT NAME: MUSEUM/1/BILL OF SALE - Art Sols Acquisition
PC DOCS # 26180v2
AUTHOR_Id: JFLO
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ART AND SOL CONDITION REPORT

TITLE PROMETHEUS:
ARTIST MAURICIO MORA

' POLYEURATHANE AND STEEL
_MEDIUM EURATHANE A

 DATE 2005
HEIGHT____ %' WIDTH___ ¥ DEPTH____6'_
ouTGOING_S00P INSPECTED BY _DATE_
INCOMING___ ____INSPECTED BY DATE

FronT | BACK

- Base scuffed from prior transportation
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impact s programs of excellence

IMPACT
ART & SOL PROJECT
ARTIST'S CONTRACT

Re: At & Sol Project
Dear Mauricio Mora:

We are pleased to inform you that your design has been selected by the jury for
inclusion in the Art & Sol Project sponsored by IMPACT: Programs of Excellence
(“IMPACT”"). We are also pleased to confirm that a sponsor has been selected for
vour Work. The terms of your engagement are more particularly set out below:

1. Scope and Purpose of Agreement. Art & Sol is a public art project initiated by
IMPACT: Programs of Excellence in celebration of our nearest star, the Sun. The
project involves a year-long celebration and an exhibit of the finished suns created

by artists throughout our region.

2. Design, Original Work of Art. You warrant that you are the sole author of your
design and that it is an original work of art and does not infringe on the copyright
or other intellectual property rights of others. You agree to indemnify and hold

IMPACT harmless from any claims or liability in this regard.

3. Execution and Completion of Work. You will acknowledge upon receipt one large
sphere and base which you will complete in accordance with your original design

as selected by the jury. As finished artwork may be displayed outdoors, materials
utilized should be impervious to weather and other climatic influences. It is your
responsibility to consider the preparation of the surface prior to painting, the use of
approptiate paint and materials and the application of a durable top coat.
Materials used are subject to approval by IMPACT. Before final approval for
exhibition is granted, an inspection of each sun will be made.

4. Payment to Artist. Each sponsored artist selected by the jury shall receive the
sum of $1,500, as an honorarium to cover any artist fee and materials used in the

{00002920.00C ,}
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project. One-half of this fee shall be paid upon execution of this letter agreement
by you and the remaining one-half shall be paid upon final acceptance and
approval of your work (the “Work") to insure compliance with this agreement.
Additionally, you shall be entitled to receive twenty percent of the gross sales
price of your Work if it is ultimately sold either through presales, at the gala
auction or thereafter. You may be asked to touch up your Work once th

exhibition is underway and again at the end of the project.

5. Final Acceptance and Delivery. You agree to deliver the finished Work no later
than April 15, 2005. Upon inspection of the Work by IMPACT and final

acceptance, we will arrange for pickup of the Work and payment of the remaining
one-half of your honorarium. Title shall pass to IMPACT on delivery and final

acceptance.

6. Rigk of Loss. You are responsible for the Work while it is in your possession and
you shall be liable for all risk of loss prior to its delivery and final acceptance by
us. You should take such measures as are necessary to protect the Work from

~ loss or damage until delivery and acceptance including but not limited to the
purchase of property loss insurance. :

7. Cogyg‘ ight.

(a) Registration and Notice. You shall place a copyright notice on the Work in
the form and manner required to protect copyrights in the Work under
United States copyright law. A copyright notice should contain:

* The word “Copyright”.

¢ A“C”inacircle (©).

e Your name. ' .

If the. copyright is or becomes registered with the U.S. Copyright Office,
you shall provide IMPACT with a copy of the application for registration,
the registration number and the effective date of registration. Except as
provided in this agreement, you retain all copyrights in the Work. IMPACT
shall have ownership and possession of the Work.

£00002920.00C .)
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(b) Display. You hereby grant IMPACT, its agents and representatives
exclusive right to display the Work, to lend the Work to other persons or
institutions with. authority to display it publicly as well as the right to
dispose of it by sale or gift or- in any manner deemed appropriate by

IMPACT.

(c) Reproductions. You. authorize IMPACT fo make, and to authorize the
making of, photographs and other reproductions of the Work for educational,
public relations, promotional and other noncommercial purposes benefiting
IMPACT. For the purposes of this agreement, the following are among those
deemed to be reproductions for noncommercial purposes: (i) brochures and
. pamphlets pertaining to the Art & Sol project or any other project of IMPACT;
(ii) reproduction in exhibition catalogs, books, slides, photographs, postcards,
posters and calendars; (iii) reproduction in art magazines, art books and art
and news sections of newspapers, reproduction in general books and
magazines not primarily devoted to art but of an educational, historical or
critical nature; (iv) slides and filmstrips not intended for a mass audience; (v)
television from statioris operated for educational purposes or on programs for
educational purposes from all stations. On each reproduction, IMPACT shall 1
place a copyright notice in the form and manner required to protect the
copyright in the Work under United States copyright law. You also grant
IMPACT the exclusive right to make reproductions of the Work for any
commercial purpose. In the event that IMPACT derives any revenue from
such commercial publication, you shall be entitled to twenty percent (20%) of [

the net proceeds. '

8. The Gala Auction. IMPACT anticipates that the Works produced by artists in the
project will be offered for sale at an auction (the “Gala Auction”) to occur in May,
2003. IMPACT, its sponsors and you will each be involved in the promotion of the
Gala Auction. '

9. Sale of Work. IMPACT, the sponsor, the charitable organization selected by
IMPACT upon the recommendation of the sponsor and you jointly undertake to
promote the successful conclusion of this project and the sale of your Work. You'w
shall be entitled to receive as additional compensation for your Work, an amount

{00002920.D0C .}
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—
equal to twenty percent (20%) of the sale proceeds of your Work. It is possible
that your Work will not sell, either before or at the Gala Auction or thereafter;
IMPACT does not warrant or represent that all Works will sell but will use its best
efforts to promote sales. If your Work does not sell, IMPACT may donate it to a
qualified charitable organization or otherwise utilize it at IMPACT's discretion. In
this event, no additional payment to you will be made. IMPACT reserves the
exclusive discretion to donate the Work if it remains unsold after the Gala Auction.
IMPACT shall have the exclusive right to determine the price and timing of any
sale of any Work, whether prior to, at the gala auction or thereafter.

10. Termination. If you fail for any reason to complete the Work on a timely basis in
accordance with our agreement, IMPACT will be entitled to terminate this
agreement on ten (10) days written notice to you and you will be required to
refund any portion of the honorarium which you have previously received. If you
die or become incapacitated prior to the completion of the Work, IMPACT shall
have the right to recover the Work to whatever point it has progressed as well as

. all drawings, photographs, models or other property related to the production of
the Work. Neither party shall have the right to payment or refund of consideration
from the other and this agreement shall then terminate.

11. Arbitration. Any controversy or claim ansmg out of or relating to our agreement or
- its breach shall be settled by arbitration in El Paso, El Paso County, Texas in
accordance with the commercial arbitration rules of the American Arbitration
Association. One arbitrator shall be selected. We agree to abide by and perform
any award rendered by the arbitrator and that a judgment upon the award may be
entered in any court having jurisdiction.

12.Miscellaneous. You are an independent contractor to IMPACT and are not acting
as our agent or employee. This letter contains our entire agreement regarding
this project and no other oral or written representation or understanding shall be
considered part of our agreement. The only way that our agreement may be
modified or amended shall be by execution of another letter agreement by both of
us. [f either of us waive any particular obligation of the other hereunder, that
waiver shall not be construed or operate as a waiver of any subsequent right or
obligation of either of us. This agreement shall be performed in accordance with
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the laws of the state of Texas and the parties agree that venue lies in the courts of
El Paso County, Texas. Each of us waives any right to assert venue in any other
location. This agreement shall be binding upon and inure to the benefit of our
respective successors and assigns, except that you may not assign, transfer or
encumber your rights or obligations hereunder without our prior written consent.

13.Notices. If any notice is required to either of us by the other under this
agreement, it shall be in writing and may be delivered either by fax, hand delivery.
or certified mail, postage prepaid, addressed to the party at the address shown on

this letter.

14 IMPACT's Responsibilities. IMPACT has the financial and administrative
responsibility to present this public art project as well as all peripheral events. It

will publish and distribute all the promotional materials, provide signage for each
Work, promote through the electronic and written media and plan and pay for the
opening night event and the Gala Auction. IMPACT will also provide the sphere
and base for each Work and when title passes to IMPACT, insurance as well as
transportation expenses and installation expenses.

15.Timeline. The Art & Sol Project is anticipated to operate upon the following
timeline, which shall be subject to revision as reasonably reqmred by IMPACT

in its sole discretion:

e December 2004 - February 2005: Spheres delivered to sponsored artist

April 15, 2005: Artist completes work
April/May 2005: suns to be placed in venues — presale promotlon opening

event
o Spring 2006 — Auction/sale

We have enjoyed working with you on this exciting project and look forward to seeing
your completed Work. The participation of artists of your caliber is essential to the
success of our project. Please return one signed copy of this letter to our office and
keep the other copy for your records.

{00002920.D0C .} .
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Very truly yours,
IMPACT: Programs of Excellence

By: (\/\QMND/

Norma Geller, Executive
444 E. Robinson Suite
El Paso, Texas 79902

ACCEPTED AND AGREED TO on this _Z/ "fday of f;ﬁwﬁm‘{ ’ 209(5

e 606 £. Mills

LA YAso, 1K -1940
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Re:  Art & Sol Project
Dear QU0

: As we discussed, the purpose of this letter is to amend the agreement between you and
IMPACT: Programs of Excellence with regard to the Art & Sol Project. Rather than attempting
to auction the sols which were created as a result of this project, Impact anficipates that 12 sols
will be sold to the City of El Paso for the sum of $100,000 as described in the documents which
are attached to this letter, The rights which will be acquired by the City of El Paso include all
merchandising opportunities related to the reproduction and commercial publication of the image
of the sols. These opportunities are referred to as merchandising opportunities in this letter.

The original agreement between you and Impact provided that you would receive 20% of
any gross proceeds from the sale of the sol you created, as well as 20% of the net proceeds of
any revenue received by Impact from the commercial publication of the image of the sol you
created. By your execution of this letter agreement, you: (i) acknowledge that you have
previously received the sum of $1,500 as an honorarium for the sol which you created; and (ii)
that you will accept the additional sum of $1,818 as your percentage of the sale of the sol which
you created and all merchandising opportunities related fo that sol. You also agree that,
following the sale of the sols to the City of El Paso, that you will have no control over the
reproduction or commercial use of the image of the sol which you created.

The original agreement also provided that each artist would touch up their sol at the end
of the project. By your signature hereon, you agree that you will touch up the sol that you
created upon request by Impact or by the City of El Paso. If you have not previously done so,
you also agree that you will place a copyright notice on and prepare an artist’s statement for the
sol which you created. You further agree to comply with other reasonable requests which may
be macle in connection with the sale of the sols to the City of El Paso.

Except as modified herein, the original agreement remains in full force and effect. The
effectiveness of the modifications which are described above are contingent upon Impact’s
receipt of the sum of $100,000 from the City of El Paso. In the event that Impact does not
receive such sum, this amendment will be void and the original agreement will remain in place.
The original agreement as amended herein contains our entire agreement regarding the Art & Sol
project and no other oral or written representation or understanding shall be considered to be part
of our agreement.

{00039154.00C .}
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Re: Artand Sol Project
Dear /77A0RIe/D MOKH

As you know, Impact | Programs of Excellence (“impact’) has been working with the City of EJ Paso (‘City’) in
connection with the City's acquisition of certain sols which were created as part of the Art and Sol Projecg. T he
purpose of this letter is to memoralize our agreements regarding the following matters following final negotiations

with the City.

1.

Rights to be Acquired by City. Pursuant to the agreement with the City, the City will recsive the

following:

« 11 sols, including the sol created by you; and

» the exclusive right to reproduce, publigh and merchandise the depiction and image of those sols for
any commercial purpose whatsoever and the non-exclusive right to reproduce, publish or
merchandise the gols for any non-commercial purpose whatsoever.

Copyright and License. Each artist will retain the copyright for the sol created by that arfist. Each artist
may reproduce the image of the sol created by that artist for non-commercial purposes including, but not
limited to, publication of the image of your sol in a body of work. By your signature hereon, you hereby
grant to the City an exclusive license to reproduce, publish and merchandise the image of the sol which
you created for all commercial purposes that the City may select and a non- exclusive license to
reproduce, publish and merchandise the image of the sol which you created for all non-commercial
purposes that the City may select. You also release the City from liability for exercising the rights and
licenses given to the City. You understand and agree that the sum which you will receive from Impact is
the exclusive consideration which you will receive for the use of the image of your sol by the City and
that the City will not pay additional royaities or consideration to you.

Ratification of October Agreement. Pursuant fo the final terms of the agreement between Impact and the
City, Impact will receive less than $100,000.00 from the City. The sums which Impact will pay to the
affected artists will not be reduced. Notwithstanding the provisions of the letter agreement you signed in
Qctober to the effect that the letter agreement would be void if Impact did not receive the sum of
$100,000.00 from the City, the October letter agreement is hereby ratified and remaing in full force and

effect.

Gala. Itis possible that there will be insufficient funds available to hold a gala as anticipated in the inifial
agreement between you and Impact. By your signature hereon, you agree to release Impact from any
responsibility or commitment to hold a gala. Regardless of whether or not a gala is held, a closing
ceremony will take place.
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ART AND SOL CONDITION REPORT
TITLE SUN AND SOL

ART!ST": AARON ROYAL MOSLEY

MEDIUM POLYEURATHANE AND STEEL

DATE 2005

HEIGHT____5'9" WIDTH___8' | DEPTH_____8
OUTGOING_GOOD INSPECTED BY DATE
INCOMING__ INSPECTED BY DATE

Minor den

FRONT
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IMPACT
ART & SOL PROJECT
ARTIST'S CONTRACT

Re: At & Sol Project
Dear Aaron Mosley:

We are pleased to inform you that your design has been selected by the jury for
inclusion in the Art & Sol Project sponsored by IMPACT: Programs of Excellence
(“IMPACT”). We are also pleased to confirm that a sponsor has been selected for
your Work. The terms of your engagement are more particularly set out below:

1. Scope and Purpose of Agreement. Art & Sol is a public art project initiated by
IMPACT: Programs of Excellence in celebration of our nearest star, the Sun. The
project involves a year-long celebration and an exhibit of the finished suns created

by artists throughout our region.

2. Desian, Qriginal Work of Art. You warrant that you are the sole author of your
design and that it is an original work of art and does not infringe on the copyright

or other intellectual property rights of others. You agree to indemnify and hold
IMPACT harmless from any claims or liability in this regard.

3. Execution and Completion of Work. You will acknowledge upon receipt one large
sphere and base which you will complete in accordance with your original design
as selected by the jury. As finished artwork may be displayed outdoors, materials
utilized should be impervious to weather and other climatic influences. It is your
responsibility to consider the preparation of the surface prior to painting, the use of
appropriate paint and materials and the application of a durable top coat.
Materials used are subject to approval by IMPACT. Before final approval for
exhibition is granted, an inspection of each sun wilt be made.

4. Payment to Artist. Each sponsored artist selected by the jury shall receive the
sum of $1,500, as an honorarium to cover any artist fee and materials used in the

{00002920.00C .}
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project. One-half of this fee shall be paid upon execution of this letter agreement
by you and the remaining one-half shall be paid upon final acceptance and
approval of your work (the “Work”) to insure compliance with this agreement.
Additionally, you shall be entitled to receive twenty percent of the gross sales
price of your Work if it is ultimately sold either through presales, at the gala
auction or thereafter. You may be asked to touch up your Work once the
‘exhibition is underway and again at the end of the project.

5. Einal Acceptance and Delivery. You agree to deliver the finished Work no later
than April 25, 2005. Upon inspection of the Work by IMPACT and final
acceptance, we will arrange for pickup of the Work and payment of the remaining
one-half of your honorarium. Title shall pass to IMPACT on delivery and final

acceptance.

6. Risk of Loss. You are responsible for the Work while it is in your possession and
you shall be liable for all risk of loss prior to its delivery and final acceptance by
us. You should take such measures as are necessary to protect the Work from
loss or damage until delivery and acceptance including but not limited to the
purchase of property loss insurance.

7. Copvright.

(a) Reqgistration and Notice. You shall ptace a copyright notice on the Work in'
the form and manner required to protect copyrights in the Work under
United States copyright law. A copyright nofice should contain:

e The word “Copyright”.

e A“C’inacircle (©).

¢ Your name.

If the copyright is or becomes registered with the U.S. Copyright Office,
you shall provide IMPACT with a copy of the application for registration,
the registration number and the effective date of registration. Except as
provided in this agreement, you retain all copyrights in the Work. IMPACT
shall have ownership and possession of the Work.

£00002620.D0C .}
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(b) Display. You hereby grant IMPACT, its agents and representatives
‘ exclusive right to display the Work, to lend the Work to other persons or
- institutions with authority to display it publicly as well as the right to
dispose of it by 'sale or gift or in any manner deemed appropriate by

IMPACT.

(c) Reproductions. You authorize IMPACT to make, and to authorize the
making of, photographs and other reproductions of the Work for educational,
public relations, promotional and other noncommercial purposes benefiting
IMPACT. For the purposes of this agreement, the following are among those
deemed to be reproductions for noncommercial purposes: (i) brochures and
pamphlets pertaining o the Art & Sol project or any other project of IMPACT:
(ii) reproduction in exhibition catalogs, books, slides, photographs, postcards,
posters and calendars; (iii) reproduction in art magazines, art books and art
and news sections of newspapers, reproduction in general books and
magazines not primarily devoted to art but of an educational, historical or
critical nature; (iv) slides and filmstrips not intended for a mass audience; (v)
television from stations operated for educational purposes or on programs for
educational purposes from all stations. On each reproduction, IMPACT shall
place a copyright notice in the form and manner required to protect the
copyright in the Work under United States copyright faw. You also grant
IMPACT the exclusive right to make reproductions of the Work for any
commercial purpose. In the event that IMPACT derives any revenue from
such commercial publication, you shall be entitled to twenty percent (20%) of
the net proceeds.

8. The Gala Auction. IMPACT anticipates that the Works produced by artists in the
project will be offered for sale at an auction (the “Gala Auction”). to occur in May,
2003. IMPACT, its sponsors and you will each be involved in the promotion of the
Gala Auction.

9. Sale of Work. IMPACT, the sponsor, the charitable organization selected by
IMPACT upon the recommendation of the sponsor and you jointly undertake to-
promote the successful conclusion of this project and the sale of your Work. You
shall be entitled to receive as additional compensation for your Work, an amount

{00002920.00C .} -
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equal to twenty percent (20%) of the sale proceeds of your Work. It is possible
that your Work will not sell, either before or at the Gala Auction. or thereafter;
IMPACT does not warrant or represent that ail Works will sell but will use its best
efforts to promote sales. If your Work does not sell, IMPACT may donate it to a
qualified charitable organization or otherwise utilize it at IMPACTs discretion. In
this event, no additional payment to you will be made. IMPACT reserves the
exclusive discretion to donate the Work if it remains unsold after the Gala Auction.
IMPACT shall have the exclusive right to determine the price and timing of any
sale of any Work, whether prior to, at the gala auction or thereafter.

10.Tem1ination.' If you fail for any reason to complete the Work on a timely basis in

accordance with our agreement, IMPACT will be entitled to terminate this
agreement on ten (10) days written notice to you and you will be required to
refund any portion of the honorarium which you have previously received. If you
die or become incapacitated prior to the completion of the Work, IMPACT shall

P.89

have the right to recover the Work to whatever point it has progressed as well as -

all drawings, photographs, models or other property related to the production of
the Work. Neither party shall have the right to payment or refund of consideration
from the other and this agreement shall then terminate.

11. Arbitration. Any controversy or claim arising out of or relating to our agreement or

its breach shall be settled by arbitration in El Paso, El Paso Counly, Texas in
accordance with the commercial arbitration rules of the American Arbitration
Association. One arbitrator shall be selected. We agree to abide by and perform
any award rendered by the arbitrator and that a judgment upon the award may be
entered in any court having jurisdiction.

12. Miscellangous. You are an independent contractor to IMPACT and are not acting

as our agent or employee. This Jetter contains our entire agreement regarding
this project and no other oral or written representation or understanding shall be
considered part of our agreement. The only way that our agreement may be
modified or amended shall be by execution of another letter agreement by both of
us. If either of us waive any particular obligation of the other hereunder, that
waiver shall not be construed or operate as a waiver of any subsequent right or
obligation of either of us. This agreement shall be performed in accordance with
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the laws of the state of Texas and the parties agree that venue lies in the courts of
El Paso County, Texas. Each of us waives any right to assert venue in any other
location. This agreement shall be binding upon and inure to the benefit of our
respective successors and assigns, except that you may not assign, transfer or
encumber your tights or obligations hereunder without our prior written consent.

13.Nofices. [If any notice is required to either of us by the other under this
agreement, it shall be in writing and may be delivered either by fax, hand delivery
or certified mail, postage prepaid, addressed to the party at the address shown on

this letter.

14.IMPACT’s Responsibilities. IMPACT has the financial and administrative
responsibility to present this public art project as well as all peripheral events. It
will publish and distribute all the promotional materials, provide signage for each
Work, promote through the electronic and written media and plan and pay for the
opening night event and the Gala Auction. IMPACT will also provide the sphere
and base for each Work and when title passes to IMPACT, insurance as well as

transportation expenses and installation expenses.

15.Timeline. The Art & Sol Project is antlc:pated to operate upon the following
tlmelme which shall be subject to revision as reasonably required, by IMPACT

in its sole discretion:

December 2004 - February 2005: Spheres delwered to sponsored artist

April 25, 2005: Artist completes work
 April/May 2005: suns to be placed in venues — presale promotion; opening

event
e Spring 2006 — Auction/sale

We have enjoyed working with you on this exciting project and look forward to seeing
your completed Work. The participation of artists of your caliber is essential to the
success of our project. Please return one signed copy of this letter to our off' ice and

keep the other copy for your records.

{00002920.D0C .}
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Very truly yours,
IMPACT: Programs of Excellence

By: Q@M&__,
Norma Geller, Execu@ctor

444 E. Robinson Sui

El Paso, Texas 79902

ACCEPTED AND AGREED TO on this 2. 8 day of pﬁﬁw | | 2005 Fot

Address: gf.-a’agz @éﬁ.&_‘?éér' [LZL&
Ll Qgggz T Zﬁfﬁgj
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Re:  Art & Sol Project

Dear Aeiond Boxppr-Mosi e

As we discussed, the purpose of this letter is to amend the agreement between you and
IMPACT: Programs of Excellence with regard to the Art & Sol Project. Rather than attempting
to auction the sols which were created as a result of this project, Impact anticipates that 12 sols
will be sold to the City of El Paso for the sum of $100,000 as described in the documents which
are attached to this letter. The rights which will be acquired by the City of El Paso include all
merchandising opportunities related to the reproduction and commercial publication of the image
of the sols. These opportunities are referred to as merchandising opportunities in this letter.

The original agreement between you and Impact provided that you would receive 20% of
any gross proceeds from the sale of the sol you created, as well as 20% of the net proceeds of
any revenue received by Impact from the commercial publication of the image of the sol you
created. By your execution of this letter agreement, you: (i) acknowledge that you have
previously received the sum of $1,500 as an honorarium for the sol which you created; and (ii)
that you will accept the additional sum of $1818 as your percentage of the sale of the sol which
you created and all merchandising opportunities related to that sol. You also agree that,
following the sale of the sols to the City of El Paso, that you will have no control over the
reproduction or commercial use of the image of the sol which you created.

The original agreement also provided that each artist would touch up their sol at the end
of the project. By your signature hereon, you agree that you will touch up the sol that you
created upon request by Impact or by the City of El Paso. If you have not previously done so,
you also agree that you will place a copyright notice on and prepare an artist’s statement for the
sol which you created. You further agree to comply with other reasonable requests which may
be made in connection with the sale of the sols to the City of El Paso.

Except as modified herein, the original agreement remains in full force and effect. The
effectiveness of the modifications which are described above are contingent upon Impact’s
receipt of the sum of $100,000 from the City of El Paso. In the event that Impact does not
receive such sum, this amendment will be void and the original agreement will remain in place.
The original agreement as amended herein contains our entire agreement regarding the Art & Sol
project and no other oral or written representation or understanding shall be considered to be part

of our agreement.

{00039154,00C .}
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Re: Artand Sol Project

oealtAton) Roune mofey

As you know, Impact | Programs of Excellence (*lmpact) has been working with the City of Ef Paso (“City") in
connection with the City's acquisition of certain sols which were created as part of the Art and Sol Project. The
purpose of this lefter is to memoralize our agreements regarding the following matters following final negotiations

with the City.

1.

Rights to be Acquired by City. Pursuant to the agreement with the City, the City will receive the

follawing:

e 11 sols, including the sol created by you; and

« the exclusive right to reproduce, publish and merchandise the depiction and image of those sols for
any commercial purpose whatsoever and the non-exclusive right to reproduce, publish or
merchandige the sols for any non-commercial purpose whatsoever.

Copyright and License. Each artist will retain the copyright for the sol created by that artist, Each artist
may repraduce the image of the sol created by that artist for non-commercial purposes including, but not
limited to, publication of the image of your sol in a body of work. By your signature hereon, you hereby
grant to the City an exclusive license to reproduce, publish and merchandise the image of the sol which
you created for all commercial purposes that the City may select and a non- exclusive license to
reproduce, publish and merchandise the image of the sol which you created for all non-commercial
purposes that the City may select. You also release the City from liability for exercising the rights and
flicenses given fo the City. You understand and agree that the sum which you will receive from Impact is
the exclusive consideration which you will receive for the use of the image of your sol by the City and
that the City will not pay additional royalties or consideration o you.

Ratification of Qctober Agreement. Pursuant fo the final terms of the agreement between mpact and the
City, Impact will receive less than $100,000.00 from the City. The sums which Impact will pay to the
affected artists will not be reduced. Notwithstanding the provisions of the lefter agreement you signed in
Qctober to the effect that the letter agreement would be void if Impact did not receive the sum of
$100,000.00 from the City, the October leiter agreement is hereby ratified and remains in full force and

sffect. :

Gala. Itis possible that there will be insufficient funds available fo hold a gala as anticipated in the initial
agreement between you and Impact. By your signature hereon, you agree to release Impact from any
responsidility or commitment to hold a gala. Regardiess of whether or not a gala is held, a closing
ceremony will {ake place.

Signed on this day of NVENEEL, 2006,

>
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DOCUMENT NAME: MUSEUM/1/BILL OF SALE - Art Sols Acquisition
PC DOCS # 26180v2
AUTHOR_Id: JFLO
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ART AND SOL CONDITION REPORT
TITLE | GCARDEN SUN
. DAVID NAKABAYASHI

ARTIST
MEDIUM POLYEURATHANE AND STEEL

DATE 2005

HEIGHT 7' wiDTH &' DEPTH___ &'
OUTGOING_GOOD _ ° INSPECTED BY DATE
INCOMING INSPECTED BY DATE

7 e

Small crack repaired with epoxy
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impact a programs-of excellence

IMPACT

ART & SOL PROJECT
ARTIST'S CONTRACT
Re: Art & Sol Project

Dear David Nakabayashi:

P.28

We are pleased to inform you that your design has been selected by the jury for
inclusion in the Art & Sol Project sponsored by IMPACT: Programs of Excellence
(“IMPACT"). We are also pleased to confirm that a sponsor has been selected for

your Work. The terms of your engagement are more particularly set out below:

1. Scope and Purpose of Agreement. Art & Solis a public art project initiated by

IMPACT: Programs of Excellence in celebration of our nearest star, the Sun, The
project involves a year-long celebration and an exhibit of the finished suns created

by artists throughout our region.

2. Design, QOriginal Work of Art. You warrant that you are the sole author of your

design and that it is an original work of art and does not infringe on the copyright
or other intellectual property rights of others. You agree to indemnify and hold

IMPACT harmless from any claims or liability in this regard.

3. Execution and Completion of Work. You will acknowledge upon receipt one large
sphere and base which you will complete in accordance with your original design

4. Payment to Artist. Each sponsored artist selected by the jury shall receive
sum of $1,500, as an honorarium to cover any artist fee and materials used in

the
the

project. One-half of this fee shall be paid upon execution of this letter of
agreement by you and Impact: Programs of Excelfence and the remaining one-

{00002920.00C .}
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half shall be paid upon final acceptance and approval of your waork (the “Work”) to

"insure compliance with this agreement. Since your Work has been selected and
pre-purchased by a Grand Sponsor, you shalf additionally be entitled to receive
$3000 (20% of the Grand Sponsor fee less project costs and contingency). At the
time of the public auction, the Work transfers to the ownership of the Grand
Sponsor. You may be asked to touch up your Work once the exhibition is
underway and again at the end of the project.

than April 25, 2005. Upon inspection of the Work by IMPACT and final
acceptance, we will arrange for pickup of the Work and payment of the remaining
one-half of your honorarium. Title shall pass to IMPACT on delivery and final
acceptance.

6. Risk of Loss. You are responsible for the Work while it is in your possession and
you shall be liable for all rigk of loss prior to its delivery and final acceptance by

loss or damage until delivery and acceptance including but not limited to the
purchase of property loss insurance. '

7. Copyright

(a) Rggistration and Notice. You shall place a copyright notice on the Work in
the form and manner required to protect copyrights in the Work under

United States copyright law. A copyright notice should contain:

¢ The word “Copyright”,

* A“C"in a circle (©).

* Your name,

If the copyright is or becomes registered with the U.S. Copyright Office,
you shall provide IMPACT with a copy of the application for registration,
the registration number and the effective date of registration. Except as
provided in this agreement, you retain all copyrights in the Work. IMPACT
shall have ownership and possession of the Work.

(b) Display. You hereby grant IMPACT, its agents and representatives

{00002920.D0C .}




915 351 11181 P.22

NOU-86-2006 14:81 RYAN & SANDERS, LLP

" March 6, 2005
Page 3

exclusive right to display the Work, to lend the Work to other persons or
institutions  with authority to display it publicly as well as the right to
dispose of it by sale or gift or in any manner deemed appropriate by
IMPACT. : ,

(c) Reproductions. You authorize IMPACT to make, and to authorize the
making of, photographs and other reproductions of the Work for educational,
public relations, promotional and other noncommercial purposes benefiting
IMPACT. For the purposes: of this agreement, the following are among those
deemed to be reproductions for noncommercial purposes: (i) brochures and
pamphlets pertaining to the Art & Sol project or any other project of IMPACT:
(ii) reproduction in exhibition catalogs, books, slides, photographs, postcards,
posters and calendars; (jii) reproduction in art magazines, art books and art
and news sections of newspapers, reproduction in general books and
magazines not primarily devoted to art but of an educational, historical or
critical nature; (iv) slides and filmstrips not intended for a mass audience; (v)
television from stations operated for educational purposes or on programs for
educational purposes from all stations. On each reproduction, IMPACT shall
place a copyright notice in the form and manner required to protect the
copyright in the Work under United States copyright law. You also grant
IMPACT the exclusive right to make reproductions of the Work for any
commercial purpose. In the event that IMPACT derives any revenue from
such commercial publication, you shall be entitled to twenty percent (20%) of

the net proceeds.

8. Termination. If you fail for any reason fo complete the Work on a timely basis in
accordance with our agreement, IMPACT will be entitled to terminate this
agreement on ten (10) days written notice to you and you will be required to
refund any portion of the honorarium which you have previously received. If you
die or become incapacitated prior fo the completion of the Work, IMPACT shall
have the right to recover the Work to whatever point it has progressed as well as
all drawings, photographs, models or other property related to the production of
the Work. Neither party shall have the right to payment or refund of consideration
from the other and this agreement shall then terminate.

9. Arbitration. Any controversy or claim arising out of or relating to our agreement or
its breach shall be settled by arbitration in EI Paso, £ Paso County, Texas in

{00002020.00C .}
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accordance with the commercial arbitration rules of the American Arbitration
Association. One arbitrator shall be selected. We agree to abide by and perform
any award rendered by the arbitrator and that a judgment upon the award may be
entered in any court having jurisdiction.

10. Miscellaneous. You are an independent contractor to IMPACT and are hot acting
as our agent or employee. This letter contains our entire agreement regarding
this project and no other oral or written representation or understanding shall be
considered part of our agreement. The only way that our agreement may be
modified or amended shall be by execution of another letter agreement by both of
us. If either of us waive any particular obligation of the other hereunder, that
waiver shall not be construed or operate as a waiver of any subsequent right or
obligation of either of us. This agreement shall be performed in accordance with
the laws of the state of Texas and the parties agree that venue lies in the courts of
El Paso County, Texas., Each of us waives any right to assert venue in any other
location. This agreement shall be binding upon and inure to the benefit of our
respective successors and assigns, except that you may not assign, transfer or
encumber your rights or obligations hereunder without our prior written consent.

13.Notices. If any notice is required to either of us by the other under this

P.23

agreement, it shall be in writing and may be delivered either by fax, hand delivery

or certified mail, postage prepaid, addressed to the party at the address shown on
this letter. .

14.IMPACT's Responsibilities. IMPACT has the financial and administrative
responsibility to present this public art project as well as all peripheral events. It
will publish and distribute all the promotional materials, provide signage for each
Work, promote through the electronic and written media and plan and pay for the
opening night event and the Gala Auction. IMPACT will also provide the sphere
and base for each Work and when title passes to IMPACT, insurance as well as
transportation expenses and installation expenses.

15.Timeline. The Art & Sol Project is anticipated to operate upon the following
timeline, which shall be subject to revision as reasonably required, by IMPACT
in its sole discretion: '

e December 2004 — February 2005: Spheres delivered to sponsored artist

{00002920.00C .}
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April 15, 2005: Artist completes work .
April/lMay 2005: suns to be placed in venues — presale promotion; opening
event :

* Spring 2006 — Auction/sale

We have enjoyed working with You on this exciting project and look forward to seeing
your completed Work. The participation of artists of your caliber is essential to the
success of our project. Please return one signed copy of this letter to our office and
keep the other copy for your records, '

Very truly yours,

IMPACT: Programs of Excellence

- D&
ACCEPTED AND AGREED TO on this_(;) day of MM %4’: |
/

{00002920.00C .}
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Re:  Art & Sof Project

Dear MID NMAMA%( .

As we discussed, the purpose of this letter is to amend the agreement between you and
IMPACT: Programs of Excellence with regard to the Art & Sol Project. Rather than attempting
to auction the sols which were created as a result of this project, Impact anticipates that 12 sols
will be sold to the City of El Paso for the sum of $100,000 as described in the documents which
are attached to this letter. The rights which will be acquired by the City of El Paso include all
merchandising opportunities related to the reproduction and commercial publication of the image
of the sols. These opportunities are referred to as merchandising opportunities in this letter.

The original agreement between you and Impact provided that you would receive 20% of
any gross proceeds from the sale of the sol you created, as well as 20% of the net proceeds of
any revenue received by Impact from the commercial publication of the image of the sol you
created. By your execution of this letter agreement, yow: (i) acknowledge that you have
previously received the sum of $1,500 ($3,000 balance as Grand Sponsor artist) as an
honorarium for the sol which you created; and (ii) that you will accept the additional sum of
$500 as your percentage of the sale of the sol which you created and all merchandising
opportunities related to that sol. You also agree that, following the sale of the sols to the City of
El Paso, that you will have no control over the reproduction or commercial use of the image of
the sol which you created,

The original agreement also provided that each artist would touch up their sol at the end
of the project. By your signature hereon, you agree that you will touch up the sol that you
created upon request by Impact or by the City of El Paso. If you have not previously done so,
you also agree that you wil] place a copyright notice on and prepare an artist’s statement for the
sol which you created. You further agree to comply with other reasonable requests which may
be made in connection with the sale of the sols to the City of E] Paso,

Except as modified herein, the original agreement remains in full force and effect, The
offectiveness of the modifications which are described above are contingent upon Impact’s
receipt of the sum of $100,000 from the City of El Paso. In the event that Impact does not
receive such sum, this amendment will be void and the original agreement will remain in place,
The original agreement as amended herein contains our entire agreement regarding the Art & Sol
project and no other oral or written representation or understanding shall be considered to be part
of our agreement.

{00039154.00C .}
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Signed on this ﬂ day of OUI’ % ML 2006.

Artist:

ry

IMPACT: Programs of Excellence

{00039154.D0C .} 2
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Re: Art and Sol Project
Dear PAUND NACABANASH |

As you know, Impact | Programs of Excellence (‘Impact’) has been 'WQrking with the City of Ef Paso (*City") in
connection with the City's acquisition of certain sols which were created as part of the Art and Sol Project. The
purpose of this letter is to memoralize our agreements regarding the following matters foliowing final negotiations

with the City.
1. Rights to be Acquired by City. Pursuant to the agreement with the City, the City will receive the
following:

* 11 sols, including the sol created by you; and

* the exclusive right to reproduce, publish and merchandise the depiction and image of those sols for
any commercial purpose whatsoever and the non-exclusive right to reproduce, publish or
merchandise the sols for any non-commercial purpose whatsoever.

2 Copyright and License. Each artist will retain the copyright for the sol ereated by that artist. Each artist
may reproduce the image of the sol created by that arfist for non-commercial purposes including, but not
limited to, publication of the image of your sol in a body of work. By your signature hereon, you hereby
grant to the City an exclusive license fo reproduce, publish and merchandise the image of the sol which
you created for all commercial purposes that the City may select and 2 non- exclusive license to

3. Ratification of Qctober Agreement. Pursuant to the final terms of the agreement between Impact and the
City, Impact will receive less than $100,000.00 from the City. The sums which Impact will pay to the
affected artists will not be reducad, Notwithstanding the provisions of the Jefter agreement you gigned in
October to the effect that the letter agreement would be void if Impact did not receive the sum of
$100,000.00 from the City, the October lettar agreement is hereby ratified and remains in full force and
effect.

4, Gala. Itis possible that there will be insufficient funds available to hold 3 gala as anticipated in the initial
agreement between you and Impact. By your signature hereon, you agree to release Impact from any

responsibility or commitment to hold a gala. Regardiess of whether or not a gala is held, a closing
ceremony will take place.

Signed on this 6*:;; of N MMOOS_

Artist:

Impact| Pngrams of Excellence

T R R R R TR T TS BT R e B I e e o



EXHIBIT “I"

DOCUMENT NAME: MUSEUM/1/BILL OF SALE ~ Art Sols Acquisition
PC DOCS # 26180v2
AUTHOR_Id: JFLO
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~ ART AND SOL CONDITION REPORT
Th’LE  SUNSPOTS * THE SUN OF ALL PARTS

" ARTIST MERALEE SCHLUSSELBERG
MEDIUM _ POLYEURATHANE AND STEEL

DATE_ - 2005 -
" HEIGHT__ &' WIDTH___u DEPTH___ &
‘OUTGOING_GOOD  |NSPECTED BY - DATE

INCOMING INSPECTED BY DATE

Fw BACL

Base scuffed from prior transportation
When moving sol, artist suggests not to push on mirrors
Artist suggests the sol be placed indoors or in a sheltered area
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IMPACT
ART & SOL PROJECT
ARTIST’S CONTRACT

Re. Art & Sol Project
Dear Nw% QCHLL&M

We are pleased to inform you that your design has been selected by the jury for
inclusion in the Art & Sol Project sponsored by IMPACT: Programs of Excellence
(IMPACT"). We are also pleased to confirm that a sponsor has been selected for
your Work. The terms of your engagement are more particularly set out befow:

1. Scope and Purpose of Agreement. Art & Solis a public art project initiated by
IMPACT: Programs of Excellence in celebration of our nearest star, the Sun. The
project involves a year-long celebration and an exhibit of the finished suns created
by artists throughout our region.

2. Design, Original Work of Art. You warrant that you are the sole author of your
design and that it is an original work of art and does not infringe on the copyright
or other intellectual property rights of others. You agree to indemnify and hold
IMPACT harmless from any claims or liabifity in this regard.

3. Execution and Completion of Work. You will acknowledge upon receipt one large
sphere and base which you will complete in accordance with your original design
as selected by the jury. As finished artwork may be displayed outdoors, materials
utilized should be impervious to weather and other climatic influences. It is your
responsibility to consider the preparation of the surface prior to painting, the use of
appropriate paint and materials and the application of a durable top coat.
Materials used are subject to approval by IMPACT. Before final approval for
exhibition is granted, an inspection of each sun will be made.

4. Payment to Artist. Each sponsored artist selected by the jury shall receive the
sum of $1,500, as an honorarium to cover any artist fee and materials used in the

{00002920.00C .}
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project. One-half of this fee: shall be paid upon execution of this letter agreement
by you and the remaining one-half shall be paid upon final acceptance and
approval of your work (the “Work”) to insure compliance with this agreement.
Additionally, you shall be entitled to receive twenty percent of the gross sales
price of your Work if it is ultimately sold either through presales, at the gala
auction or thereafter. You may be asked to touch up your Work once the

. exhibition is underway and again at the end of the project.

S. Final Acceptance and Delivery. You agree to deliver the finished Work no later
than March 10, 2005. Upon inspection of the Work by IMPACT and final

acceptance, we will arrange for pickup of the Work and payment of the remaining
one-half of your honorarium. Title shall pass to IMPACT on delivery and final

acceptance.

6. Risk of Loss. You are responsible for the Work while it is in your possession and
you shall be liable for all risk of loss prior to its delivery and final acceptance by
us. You should take such measures as are necessary to protect the Work from
loss or damage until delivery and acceptance including but not limited to the
purchase of property loss insurance.

7. Copyright,

(a) Registration and Notice. You shall place a copyright notice on the Work in
the form and manner required to protect copyrights in the Work under

United States copyright law. A copyright notice should contain: N

e The word “Copyright”. -

* A‘C”inacircle (©).

e Your name.

If the copyright is or becomes registered with the U.S. Copyright Office,
you shall provide IMPACT with a copy of the application for registration,
the registration number and the effective date of registration. Except as
provided in this agreement, you retain all copyrights in the Work. IMPACT
shall have ownership and possession of the Work.

* {00002920.D00C )
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(b) Display. You hereby grant IMPACT, its agents and representatives
exclusive right to display the Work, to lend the Work to other persons or
institutions with authority to display it publicly as well as the right to
dispose of it by sale or gift or in any manner deemed appropriate by

IMPACT.

(¢) Reproductions. You authorize IMPACT to make, and to authorize the
making of, photographs and other reproductions of the Work for educational,
public relations, promotional and other noncommercial purposes benefiting
IMPACT. For the purposes of this agreement, the following are among those
deemed to be reproductions for noncommercial purposes: (i) brochures and
pamphlets pertaining to the Art & Sol project or any other project of IMPACT;
(ii) reproduction in exhibition catalogs, books, slides, photographs, postcards,
posters and calendars; (iii) reproduction in art magazines, art books and art
and news sections of newspapers, reproduction in general books and
magazines not primarily devoted to art but of an educational, historical or
critical nature; (iv) slides and filmstrips not intended for a mass audience; (V)
television from stations operated for educational purposes or on programs for
educational purposes from all stations. On each reproduction, IMPACT shall
place a copyright notice in the form and manner required to protect the
copyright in the Work under United States copyright law. You also grant
IMPACT the exclusive right to make reproductions of the Work for any
commercial purpose. [n the event that IMPACT derives any revenue from
such commercial publication, you shall be entitied to twenty percent (20%) of
the net proceeds.

8. The Gala Auction. IMPACT anticipates that the Works produced by artists in the
project will be offered for sale at an auction (the “Gala Auction”) to occur in May,
2003. IMPACT, its sponsors and you will each be involved in the promotion of the

Gala Auction.

9. Sale of Work. IMPACT, the sponsor, the charitable organization selected by
IMPACT upon the recommendation of the sponsor and you jointly undertake to

- promote the successful conclusion of this project and the sale of your Work. You
shall be entitled to recsive as additional compensation for your Work, an amount

{00002920.D0C .}
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equal to twenty percent (20%) of the sale proceeds of your Work. it is possible

that your Work will not sell, either before or at the Gala Auction or thereafter;

IMPACT does not warrant or represent that all Works will sell but will use its best

P.41 .

efforts to promote sales. If your Work does not sell, IMPACT may donate it to a .

qualified charitable organization or otherwise utilize it at IMPACT’s discretion. In
this event, no additional payment to you will be made. IMPACT reserves the
exclusive discretion to donate the Work if it remains unsold after the Gala Auction.
IMPACT shall have the exclusive right to determine the price and timing of any
sale of any Work, whether prior to, at the gala auction or thereafter.

10.Termination. If you fail for any reason to complete the Work on a timely basis in

11.

accordance with our agreement, IMPACT will be entitled to terminate this
agreement on ten (10) days written notice to you and you will be required to
refund any portion of the honorarium which you have previously received. If you
die or become incapacitated prior to the completion of the Work, IMPACT shall
have the right to recover the Work to whatever point it has progressed as well as
all drawings, photographs, models or other property related to the production of
the Work. Neither party shall have the right to payment or refund of consideration
from the other and this agreement shall then terminate.

Arbifration. Any controversy or claim arising out of or relating fo our agreement or
its breach shall be settled by arbitration in El Paso, El Paso County, Texas in
accordance with the commercial arbitration rules of the American Arbitration
Association. One arbitrator shall be selected. We agree to abide by and perform
any award rendered by the arbitrator and that a judgment upon the award may be
entered in any court having jurisdiction.

-12.Miscellaneous. You are an independent contractor to IMPACT and are not acting

as our agent or employee. This letter confains our entire agreement regarding
this project and no other oral or written representation or understanding shall be
considered part of our agreement. The only way that our agreement may be
modified or amended shall be by execution of another letter agreement by both of
us. [f either of us waive any particular obligation of the other hereunder, that
waiver shall not be construed or operate as a waiver of any subsequent right or
obligation of either of us. This agreement shall be performed in accordance with

£{00002920.D0C .}



NOU-B6-2006 14:84 RYAN & SANDERS, LLP 915 351 11081 P.42

Page 5

the laws of the state of Texas and the parties agree that venue lies in the courts of
El Paso County, Texas. Each of us waives any right to assert venue in any other
location. This agreement shall be binding upon and inure to the benefit of our
respective successors and assigns, except that you may not assign, transfer or
encumber your rights or obligations hereunder without our prior written consent.

13.Notices. If any notice is required to either of us by the other under this
agreement, it shall be in writing and may be delivered either by fax, hand delivery
or certified mail, postage prepaid, addressed to the party at the address shown on

this letter.

14.IMPACT's Responsibilities. IMPACT has the financial-and administrative
responsibility to present this public art project as well as all peripheral events. It
will publish and distribute all the promotional materials, provide sighage for each
Work, promote through the electronic and written media and plan and pay for the
opening night event and the Gala Auction. IMPACT will also provide the sphere
and base for each Work and when title passes to IMPACT, insurance as well as
transportation expenses and installation expenses.

15.Timeline. The Art & Sol Project is anticipated to operate upon the following
timeline, which shall be subject to revision as reasonably required, by IMPACT

in its sole discretion:

December 2004 — February 2005: Spheres delivered to sponsored artist
March 10, 2005: Artist completes work .

»  March/April 2003: suns to be placed in venues — presale promotion; opening
event .

e Spring 2006 — Auction/sale

We have enjoyed working with you on this exciting project and look forward to seeing
your completed Work, The participation of artists of your caliber is essential to the
success of our project. Please return one signed copy of this letter to our office and

keep the other copy for your records.

{00002920.D0C.} -
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Very truly yours,

IMPACT: Programs of Excellence

444 E. Roblnson Su:t
El Paso, Texas 79902

T
ACCEPTED AND AGREED TO on this @ day of QMQM / 2004,

ARTIST ..
Address C?l‘fi Cj -~
E0 Toso 0.7

{00002920.D0C .}
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Re:  Art & Sol Project

Dear NERALSE %W&%

As we discussed, the purpose of this letter is to amend the agreement between you and
IMPACT: Programs of Excellence with regard to the Art & Sol Project. Rather than atternpting
to auction the sols which were created as a result of this project, Impact anticipates that 12 sols
will be sold to the City of El Paso for the sum of $100,000 as described in the documents which
are attached to this letter. The rights which will be acquired by the City of El Paso inchude all
merchandising opportunities related to the reproduction and commercial publication of the image
of the sols. These opportunities are referred to as merchandising opportunities in this letter.

The original agreement between you and Impact provided that you would receive 20% of
any gross proceeds from the sale of the sol you created, as well as 20% of the net proceeds of
any revenue received by Impact from the commercial publication of the image of the sol you
created. By your execution of this letter agreement, you: (i) acknowledge that you have
previously received the sum of $1,500 as an honorarium for the sol which you created; and (i)
that you will accept the additional sum of $1,818 as your percentage of the sale of the sol which
you created and all merchandising opportunities related to that sol.  You also agree that,
following the sale of the sols to the City of El Paso, that you will have no control over the
reproduction or commercial use of the image of the sol which you created,

The original agreement also provided that each artist would touch up their sol at the end
of the project. By your signature hereon, you agree that you will touch up the sol that you
-created upon request by Impact or by the City of El Paso. If you have not previously done so,
you also agree that you will place a copyright notice on and prepare an artist’s statement for the
sol which you created. You further agree to comply with other reasonable requests which may
be made in connection with the sale of the sols to the City of El Paso.

Except as modified herein, the original agreement remains in full force and effect. The
effectiveness of the modifications which are described above are contingent upon Impact’s
receipt of the sum of $100,000 from the City of El Paso. In the event that Impact does not
receive such sum, this amendment will be void and the original agreement will remain in place.
The original agreement as amended herein contains our entire agreement regarding the Art & Sol
project and no other oral or written representation or understanding shall be considered to be part
of our agreement,

{00039154.00C )
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& .
Signed on this H dayof CCTOBEE . 2006.

Artist:

IMPACT: Programs of Excellenco

{00039154.00C .} 2
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Re: Art and &ni Pmject

vear MGRALEE SCLLLyY SEERER S

A3 you knaw, Impact | Frograms of Fxcellence ("lmpact’) nag been working with the City of El Paso (“City”) in
connection with the City's acquisition ot ¢ertain sols which were orcated a3 part of the Art and Sol Project. The
purpose of this latter s to memoralize our agreements regarding the following mallers follawing flnal negotiations

with e City.
1. Rights to be Acquired bv Cily. Pursuant to the agresment with the City, the City will reccive the
lolltowiny:

¢ 11 s0ls, inciuding tha sol craated by you; and

+  the exclusive right to reproduce, pulblish and rmerchandisa the depiction and image of those sols far
any commercial purpose whatsoever and thé non-exclusive right to reproduce, publish or
mechandise the sols for any non-commercial purpose whalsoever.

? Copynght and Licensa. Each artist will retain the copyright for the sof creale by that anist. Each artist
may repraduce the image of the sol created by that artist for non-tommercial purposes including, but nat
limited to, publication of the: iayw of your sl In a hody of wark. By your signature hereon, you herchy
grant to the City an exclusive license to repraduce, publish ans merchandias the image of the sal which
you cresled for sll commercial purposes that the City may sclect and a not exclusive license in
reprwiuce, pubhish and merchandies the image of the aol which you created for all nior-commercial
purposes that the City may soleot. You alac release the City from liabitily for exrrclsing the rights ang
licenses given to the City, You understand und agre that the s1m which you wil receive from Impact is
the exclusive consideration which you will receive for the usa ot the image of your sol by the City and
that the Cily will nat pay addional royaliies or considaration to you.

i Ratification of October Agraemont. Pursuant to the final terms of the: ay manent hetween Impact and the
Crly, impaot will receive less than $100,000.00 fom the Clty. The aiims which impact will pay to the
affected arlists will not be reduced, Notwithstanding the provisions of the lotter agreement you signed in
Qctober fo the effiect that the letter agreement would be void if Impact did not recsive the sum of
s;m,ooo.ao from the City, the Octobar letter agreement is hereby ratified and remains in full ke snd
effacs.

3, Lala, Itis possible that there will be insufficient funds available to hald & fala as anticipated in the initial
agreement between vou and fmpaut. Ry yaur signature hareon, you agree to release impect from any
responsibility or cormitment ta hold a gala. Regardlese of whether of not a gala is held, a closiny
ceremny will take place, )

Signed on this éf‘aav of ‘_JM 2008.

Aris|

eraloe &%/
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DOCUMENT NAME: MUSEUM/1/BILL OF SALE - Art Sols Acquisition
PC DOCS # 26180v2
AUTHOR_Id: JFLO

Poge 115
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ART AND SOL CONDITION REPORT

TITLE

NO. 319 a2

Clty CLERK DEPT
06 Nov -5 PH 5: 0y

ARTIST NO ARTIST

MEDIUM
DATE

HEIGHT____ &' WIDTH___ &' DEPTH___ &'
OUTGOING INSPECTED BY DATE
INCOMING INSPECTED BY _DATE

FoNT

NO KNOWN PROBLEMS
NO PHOTOS
NO ARTIST NAME




11-66/06 16:47 COUNTERPOINT » 9155414710 NO. 319 raz2

CiTY CLERK DEPT.
ART AND SOL CONDITION REPORT a6 oV -6 P 5:0b
TITLE_
ARTIST NO ARTIST
- MEDIUM
DATE
HEIGHT____§* WIDTH____ & DEPTH____6'
OUTGOING INSPECTED BY DATE
INCOMING INSPECTED BY _DATE

FRONT

NO KNOWN PROBLEMS
NO PHOTOS
NO ARTIST NAME
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DOCUMENT NAME: MUSEUM/1/BILL OF SALE - Art Sols Acquisition
PC DOCS # 26180v2
AUTHOR_Id: JFLO
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NO.319 ra3

118686 16:47 COUNTERPOINT » 9155414718

~ ciTY CLERK DEPT:
ART AND SOL CONDITION REPORT a6 Nov -6 PY 5: 0%
TITLE |
ARTIST 'NO' ARTIST
MEDIUM
DATE
HEIGHT___5' WIDTH____ 4 DEPTH____§'
OUTGOING INSPECTED BY_ DATE
INCOMING INSPECTED BY DATE

FonT

NO KNOWN PROBLEMS
NO PHOTOS
NO ARTIST NAME




11/86/06 16:47 COUNTERPOINT + 9155414710
cITY CLERK DEPT
ART AND SOL gounmou REPORT 26 MOV -6 py 5: O
TITLE,
ARTIST 'Nol ARTIST
MEDIUM
DATE
HEIGHT 5" WIDTH 4! DEPTH 6'
OUTGOING INSPECTED BY_ DATE
INCOMING INSPECTED BY DATE

FloNT

NO KNOWN PROBLEMS
NO PHOTOS
NO ARTIST NAME






