CITY OF EL PASO, TEXAS
AGENDA ITEM DEPARTMENT HEAD’S SUMMARY FORM

DEPARTMENT: Engineering

AGENDA DATE: November 18, 2008
CONTACT PERSON/PHONE: R. Alan Shubert, City Engineer

DISTRICT AFFECTED: 1
SUBJECT:

Item is to request approval of a resolution authorizing the City Manager to execute, on behalf of the City of El Paso,
a Contract of Sale for the purchase of a 4,679 s.f. parcel, a part of a whole, to be used as additional right-of-way
necessary for the construction of the proposed Upper Valley Traffic Circle at the intersection of Country Club Road
and Upper Valley Road in District | (attached). The proposed purchase price of $33,000 would be funded with 2006
Certificates of Obligation.

BACKGROUND / DISCUSSION:

The project was approved as part of the 2006 CO issuance. This vacant, undeveloped property is
located at the northwest comer of the intersection of Country Club and Upper Valley Roads.

Once the right of way is acquired, the design of the traffic roundabout will be finalized and will be bid
out for construction. The appraised value of the required land is $11,700. Legal counsel for the owning
entity issued a counter offer to the City for $33,000 citing pending redevelopment opportunities.
Engineering Department advises that there is a cost of proceeding through trial to acquire the property
and that there may be claims of loss by the owner and, therefore, recommends an administrative
settlement of $33,000. This purchase would allow Engineering to move forward with the property
acquisition, design and construction of the Upper Valley Traffic Circle.

PRIOR COUNCIL ACTION:

As part of this project effort, Council previously awarded a design contract to SLI Engineering, Inc. along
with two amendments and previously authorized the purchase of a perpetual easement from £/ Paso County
Water Improvement District #1.

AMOUNT AND SOURCE OF FUNDING:

This expenditure is funded through 2006 Certificates of Obligation. No budgetary adjustments are necessary.

Project Fund Department Account
PCP06STO12A 27263 99331117 508000

BOARD / COMMISSION ACTION:
(N/A)

*******************REQUIRED AUTHORIZATION****************:’:**:’:

LEGAL: (if required) FINANCE: (if required)

DEPARTMENT HEAD:

APPROVED FOR AGENDA:

CITY MANAGER: DATE:




RESOLUTION

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL PASO:

That the City Manager be authorized to sign a Contract of Sale between the City of El Paso and
SHAB, INC. for THIRTY-THREE THOUSAND and 00/100 DOLLARS ($33,000.00) for the purchase

of:

A 0.107 acre parcel, more or less, being a portion of Tract 2, Block 8, Upper Valley
Survey, El Paso, El Paso County, Texas.

Adopted this day of , 2008

THE CITY OF EL PASO

John F. Cook, Mayor

ATTEST:

Richarda D. Momsen, City Clerk

APPROVED AS TO CONTENT:

APPROVED AS TO FORM:
Theresa Cullen Alan Shubert, P.E.
Deputy City Attorney City Engineer
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STATE OF TEXAS §
§ CONTRACT OF SALE
COUNTY OF EL PASQ §
This Agreement is entered into as of the  day of , 2008 by and betwesn the

CITY OF EL PASO, hereinafter referred to as the "Cit "City," and SHAB, INC., hereinafter referred to
a3 the “Seiler.”

NOW, THEREFORE, for and in cousideration of the premises and for other good and
valuable consideration, the receipt and sufficiency of which is hersby acknowledged, the parties
agree as follows:

L. Description of Property, The Seller hereby agrees to sell and convey and the City
hereby agrees to acquire free and clear of any liens or encumbrances, the following real property

Iocated in E] Paso County, Texas:

A 0.107 acre parcel, more of less, being a portion of Tract 2, Block 8, Upper
Yalley Survey, El Pasc, El Paso County, Texas, being more particularly described
by metes and hounds in Exhibit “A™ which is attached hersto and made a part

hereof for all purposes,

together with any interest of the Seller in (i) all improvements, if any, (i) all right, title and interest
of the Seller in and to any easements, appurtenances, and rights-of-way, and all inferests in, on or 1o,
any land, highway or street, in, on, across, in front of, abutting, or adjoining any such real property.
and (ii}) all ground water, water rights or righis to surface water will be subject to all easements,
restrictions, reservations, right of ways, dedications and cther encumbrances of record or apparent
upon the real property (including any right to drill a wel] znd produce therefrom any quantity of
groundwater), all of such property, heremafter collectively referred to as the "Property.”

s Amount of Payment of Purchase Price. The purchase price for the Property shall be
a total of THIRTY-THREE THOUSAND and 00/100 DOLLARS (533,000.00). The consideration
recited herein represents a release of ell claims, a seftlernent and compromise by all parties as to the
value of the property herein conveyed in order to aveid litigation and the added expense of

litigation,
2.1 Pavment of Purchase Price. The full amount of the purchase price will be payab]e in
cash at the closing.

3. Conditiens to City’s Obligations. The obligations of the Seller hereunder to
consumnpate the transaction contemplated herein are subject to the satisfaction of each of the

Tollowing conditions, any of which may be waived, in whole or in part, in writing by the City, at or
prior to Closing.

3.1  Title Insurance. Within ten (10) City working days after the date of execution of this
contract, the City at its expense will order a title commitment ("Commitment™), accompanied by

Azflz
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copies of all recorded documents affecting the property for the issuance of an Owner's Policy of
Title Insurance with respect to the Property, in an amount to be decided by the City ("Cwner's
Policy™.

3.2 Title Obiections, The City will give the Seller written rotice on or before the
expiration of ten (10) City working days after it receives the Commitment that the condition of the
title set forth in the Commitment is or is not satisfactory. In the event the City states that the
condition is not satisfactory, the City will specifically set forth in such notice the defect or exception
1o title that is deemed objectionable. The Seller may at its option promptly undertake fo eliminate or
modify all unacceptable matters to the reasonable satisfaction of the City. Otherwise, this condition
will be deemed acceptable and any objection by the City will be deemed waived.

4. Representations and Warranties of Seller. The Seller hereby represents, to the best
of its knowledge, covenants, and warrants to the City, as follows:

4.1  Parties in Possession. There are no partics in possession of any portion of the
Property as lessees, tenants at sufferance, or otherwise.

42  Lepgal and Anthorized Transactions. No person or persons own an interest in the fee
title in the Property other than the Seller and that the joinder of no other third party shall be required

to consummate this transaction.

43 Mechanic's Lien. (i) No action has been taken, suffered or permitted by or on behalf
of the Seller, the effect of which would be to establish or cause the inception or prioxity of any
mechanic’s or materialmen’s lien, statutory, constitutional or otherwise, or other lien, charge or
encumbrance upon the Property or any part thereof or interest therein; ot (i) no liens or lien claims,
choate or inchoate, arising from the Seller’s actions or otherwise, exist or can exist for the benefit of
mechanics or materialmen in regard to the Property. Except as expressly disclosed in the
documents relating to this transaction, the Seller has not entered into any contracts or agresments
telating to the use of ownership of the Property or by which any person or entity agresd to provide
labor, services or materials in regard to the Property or the business of the Seller.

44  Liggation. There is no pending or contemnplated litigation before or by any court of
law pertaining to the Property or which involve incidents ocenrring on the Property including, but

not limited te, claims of damage to persons or property.

4.5  Bills Paid. At closing, there will be no unpaid bills ot ¢laims it connection with any
repair or operation of the Property.

4.6  Compliange With Law. The Property is in compliance with all applicable laws,
ordinances, rules and regulations of ary Governmment or any agency, body or subdivision, including
any environmental issues related to the Seller’s activities thersof,

4.7 Taxes. No state or municipal taxes are due with respect to the Property and no liens
for such taxes are in effect against the Property, except as set forth on the Title Commitment. The
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Selier agrees to pay the prorated taxes due on the Property for the year 2008 through the date of
Closing.

4.8 Pre-Closing Claims.

A, The Seller agrees that the City's acceptance of title to the Property under the
conveyance documents should not create any liability on the City’s part to third, parties that
have claims of any kind against the Seller in connection with the Property. The City hereby
expressly disclatms any and all Lability to third parties that have any claims against the
Seller. The City will not assume or agree to discharge any Labilities pertaining to the
Property that cccurred or accrued prior to the date of Closing. The Seller agress to
indemmify and hold the City harmless from and against any claims, injuries, liabilities,
losses, damages, or expenses, including attorneys' fees and court costs, pertaining to claims
arising out of the Property, and accniing prior to and arising from events that occurred prior
to the date of Closing.

Iz Ths Seller agrees to indemnify and hold the City harmless from and against any and
all claims, injuries, liabilities, losses, damages, or expenses, including attorneys fees and
court costs, pertaining to elaims arising out of the Property, accruing prior to and arising
from events that occurred prior to the dare of Closing, and arising from any of the following:
(i) testing or inspection obligations required by federal or state environmental agencies,
including withowt limitation any required after the date of Closing; (i} pending
environmental investigations or cases by the Texas Commission on Envirommental Quality
known to the Seller; or (iif) the acts or omissions of the Seller on the Property. The Seller
and the City each agree to promptly inform other party of any correspondence, directive,
inguiry, demand, request, or similar commumication from any faderal or state environmental
agency relating to the Property, 1o reasonably cooperats with the other party on the response
to and handling of such communication and any related proceeding, and allow the
reasonable participation of the other party in connection with the same.

4% Authority. The Seller has full right, power and authority to convey the property to
the City and to consummate this transaction as provided in this Contract without the joinder of any

other person or entity.

410  Title, The Seller has good and indefeasible title to a fee simple estzte in the
Property, subject to no liens, charges, encumbrances or exceptions other than those shown on the
Title Commitment.

4.11 Condition of Property Prior to Closing. Prior to Closing, the Seller shall not create

or permtt to be created any éasement or other condition affecting the Property without the prior
written consent of the City.

4.12  DISCLAIMER. THE SELLER IS MAKING NO OTHER REPRESENTATIONS
OR WARRANTIES, EXPRESS OR IMPLIED, OR ANY NATURE WHATSOEVER WITH

A442451 v2 - EngC0SUpper Valley River Run Traffic Cirele/Shab 3
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RESPECT TO THE PROPERTY, INCLUDING, BUT IN NO WAY LIMITED 70, ANY
WARRANTY AS TO THE CONDITION, HABITABILITY, MERCHANTABILITY OR
FITNESS OF THE PROPERTY FOR A PARTICULAR PURPOSE, EXCEPT FOR THE
WARRANTIES OF TITLE SPECIFICALLY SET FORTH IN THE DEED OF CONVEYANCE.

DISCLAIMER BY THE CITY OF WARRANTIES OF THE SELLER. THE CITY
ACKNOWLEDGES THAT {T) IT AND ITS OFFICERS, AGENTS, EMPLOYEES, AND
ADVISORS HAVE BEEN GIVEN FULL AND COMPLETE OPPORTUNITY TO THE
EXTENT THAT THEY IN THEIR SOLE JUDGMENT DEEMED APROPRIATE, DESIRABLE
AND PRUDENT, (I} THE CITY AND SUCH PARTIES TAKE FULL RESPONSIBILITY FOR
DETERMINING THE S8COPE OF THEIR INVESTIGATIONS OF THE PROPERTY AND FOR
THE MANNER. IN WHICH SUCH INVESTIGATIONS HAVE BEEN CONDUCTED, {Ill) THE
CITY, TOGETHER WITH SUCH OTHER PARTIES, ARE FULLY CAPABLE OF
EVALUATING THE ACCURANCY OF THE INFORMATION AND MATERIAL OBTAINED
BY THE CITY IN THE COURSE OF SUCH INVESTIGATION, AND {IV) THE CITY AND
SUCH PARTIES HAVE NOT RELIED ON THE SELLER QR ON ANY OFFICER,
EMPLOYEE, OR AGENT OF THE SELLER OR UPON ANY WRITTEN OR ORAL
INFORMATION, REPRESENTATION OR FACT PROVIDED BY ANY SUCH PARTY WITH
RESPECT TO ANY MATTER IN CONNECTION WITH THE CITY’S EVALUATION OF THE
PROPERTY, INCLUDING, BUT NOT LIMITED TO THE PHYSICAL CONDITION
THEREOF. ACCORDINGLY, THE CITY AGREES TO PURCHASE THE PROPERTY “AS IS”
AND “WHERE I8, WITHOUT ANY WARRANTY WHATSOEVER EXPRESS OR IMPLIED
FROM THE SELLER TO THE CITY.

4.13  Notiees. The Seller has not received any notice that the Property is in viclation of
any federal or state envirormental laws ot regulations, or any ordinance of the City of El Paso.

4.14  Right of First Refusal. The Seller has not granted any person or entity an option to
purchase the Property.

4,15 Access, The Property has access to all abutting public streets.

4.16  Mistepresentation. The Seller shall indemnify and hold the City harmless from and
agafnst any losses, dameges, costs or expenses (including attorneys' fees) incurred by the City as a
direct or indirect resuit of (i} breach of any representation or warranty of the Selier contained in this
document, or (i} any breach or default by the Seller under any of the covenants or agreements
comzined in this document to be performed by the Seller, all of which shall survive the Closing

hereof,

4.17  Survival All representations, warrantiss, covenants and agresments of the Seller
made i this document, including without limitation any indemnity obligations, shall survive the
execution and delivery hereof and of the Deed as well as the Closing hereunder, until such time as
all of the obligations of the signatorics hereto shall have lapsed in accordance with their respective
tetms, if and as applicable, or shall have been discharged in full,

#42431 v2 - Eng/COS/Upper Yalley River Run Traffie Cirele/Shab
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3. Closing. The closing of this transaction ("Closing") shall take place at the offices of
LandAmerica Lawver’s Title of E] Paso, 310 East Yandell, El Paso, Texas 79902 (the "Title
Company") on or before thirty (30) days after the exacution of this Agreement by the City.

5.1 Real Property Taxes. The Seller agrees to pay the taxes due on the Property for
the year 2008 prorated through the day of closing.

5.2 Closing Costs.

(2} All recording fees arising from the recordation of documents necessary fo show
good title to the Property shall be paid by the City.

(b)  Premiums and other charges for the issuance of the Owner's Policy of Title
Insurance for the Property shall be paid by the City.

{c)  Escrow fees, if any, shall be paid by the City.

3.3 Sellers Obligatigns. At Closing, the Seller shall deliver to the City a duly exscuted
and acknowledged Warranty Deed to the Property, free md clear of any and 2il liens,
encumbrances, conditions, easements, assessments, and restrictions, except for (i) ad valorem taxes
for the year of Closing which shall be prorated to the date of Closing, (ii) the standard printed
exceptions contained in the usual form of the Owner's Policy, and (ifi) any other exceptions set forth
in the Title Policy which the City has approved pursuant to Paragraph 3.2 above.

54 Other Obligations. Each party shall do all other acts, or deliver any other

instruments or documents required or helpful to be done or delivered, in order to consummate this
transaction.

53  Trees. The Seller acknowledges that the consideration for the Property includes
consideration to relocate any tress located on the Property. The Seller will relocate 2]l trees from
the Property prior to Closing. If the Seller does not relocats the trees prior to Closing, the Sefler
acknowledges that the City may remove the trees without any additional consideration to the Seller
for the tees, and the Seiler grants the City a right of entry from its adjacent land to remove the trees.

6. Tetmimation/Default.

A.1 Defauit by the Seller.

)] The Seller shall be in default hereunder upon the occurrence of any one or more
of the following events:

(1) Any of the Seller’s warranties or representations set forth herein are untrue
or inaccurate in any material respect;

#42431 v2 - Eeg/COS/Upper Valley River Run Treffie Cirnle/Shab
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(2)  The Seller shall fail to meet, comply with, or perform any covenant,
agreement, or obligation on ifs part required, within the time limits and i the
manner required in this Contract, for any reason.

(  Inthe event that the Seller shall fail to fully and timely perform any of its obligations
under this Agreement, or shall fail to consummate the sale of the Property for any reason,
except the City’s default, or the termiration of this Agreement in sccordance with its terms,
the City may enforce specific performance of this Agreement.

6.2  Default bv Citv. In the event that City shal] fail to fully and timely perform any of
its obligations under this Asresment, or shall fail to coasunimate the sale of the Property for any
reason, except the Seller's default, or the termiration of this Agresment in accordance with its
terms, the Seller is permitted to seek to enforce specific performance,

7. Miscelaneous.

7.1 Notice. Any notice, demand, direction, request, or other instrument zuthorized or
required by this Agreement o be given to or filed with either party, shall be deemed to have been
sufficiently piven or filed for all purposes, if and when personally delivered or sent by certified
mail, postage prepaid. return receipt requested, fo the address specified below or at such other
address as may be designated in writing by the parties:

Seller: SHAB, e,
Sam Philips, President
6875 Oveja
El Paso, Texas 79912

City: City Manager
City of El Pase
2 Civie Center Plaza
El Paso, Texas 79901-1196

2. Entire Apgreement/Govemning Law. This Agreement constitutes the entire
agreement between the parties, and supersedes all prior agresments and understandings,
written or oral, regarding the subject matter of this Agreement, and may be amended or
supplemented only by an justrument in writing, executed by the party against whom
enforcement is sought. This Agreement shall be governed in all respects, including validity,

interpretation and effect, by and shall be enforceable in accordance with the laws of the State
of Texas.

8.1  Time Time is of the essence of this Agreement and each and every provision

hareof,

#42451 2 - Eng/COS/Upper Valley River Run Traffic Cirgle/Shab &



8.2  Sevemability. If any provisien of ifis Agreemernt shall be ‘nvaiid, jllegal or
unenforceable, the validity, legality and enforceability of the remaining portion shall not in any way
be affected or impaired.

83 Survival of Provisions, The terms contained in this Agreement, inchuding without
limitation, representations, warranties. covenants and agreements of the parties, shall survive the
Closing and shall not be merged therein. In case any one ot more of the provisions contained in this
contract for any reason is held invalid, thig mvalidity will not affect any other provision of this
Contract, which will be construed as if the invalid or unenforceable provision had never existed.

84  Binding Effect. This Agresment shall be binding upon the parties hereto and their
respective successors and assigns,

8.5 Compliance. [n accordance with the requitements of Section 2B of the Texas Real
Estate License Act; the City or its representatives is hereby advised that it should be furnished with
or obwin 2 policy of title insurance or kave an zbstract covering the Property examined by an
attorney of its own selection.

8.6 Reservation. The City reserves, and does not waive, its rights of savereign
imrmunity and similar rights and its rights under the Texas Tort Claims Act, except to the extent
necessary to give legal effect to this Contract.

The above instrument, tegether with all conditions thereto is hereby EXECUTED by
the Seller this day of » 2008,

SELLER: SHAB, Ine.

' o | g/~
By: ."'&f&--zﬁr*‘fi‘f /ﬁ_,?f - 2&
Sei Philips, President ~

-

ACKNOWLEDGEMENT
STATE OF TEXAS )

)
COUNTY OFEL PASO )

= :‘:L
This instrument was acknowledged before me on the él ~ day of Oct . 2003 by
Sam Philips, President of SHAB, Inc.

Notary Public, STt o7 Texas

5-25 - 040

My commission expires:

(Signatures continued on next page) | $7 A i Bl

l &, A My Lamrmussion Expens

#4245} v2 - Enp/COS Upper Valley River Run Traffic Circle/Skak 7
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EXECUTED by the City of EI Paso this day of __ ,2008.

City of E] Paso
By:

Joyce Wilson

City Manager
APPROVED AS TO FORM: APPROVED AS TO CONTENT:
Theresa Cullen Alan SHubert, P.E.
Deputy City Attorney City Engineer

ACKNOWLEDGEMENT
STATE OF TEXAS )
)
COUNTY OFEL PASO )
This instrument was acknowledged before me on the  dayof , 2008 by

Joyee Wilson, City Manager of the City of £l Paso.

Notary Public, State of Texas
My commission expires:

#42451 v2 - Eng/COS/Upper Valley River Run Tratfic Circle/Shab g
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