CITY OF EL PASO, TEXAS
AGENDA ITEM
DEPARTMENT HEAD’S SUMMARY FORM

DEPARTMENT: Airport

AGENDA DATE: December 13, 2011

CONTACT PERSON NAME AND PHONE NUMBER: Monica Lombraia, A.A.E. 780 4793
DISTRICT(S) AFFECTED: All

SUBJECT:

That the City Manager be authorized to sign an Acknowledgement of Sublease, Attornment, and Non-
Disturbance Agreement for the property located at #13 Concord Street, El Paso, Texas between the City
of El Paso (“Ground Lessor”), JTC Stores, LLC, a Texas limited liability company (“Ground Lessee”) and
Western Refining Southwest, Inc., an Arizona corporation (“Sublessee”).

BACKGROUND / DISCUSSION:

Western Refining Southwest, Inc. wishes to be assured of its continued occupancy of the Property, located
at #13 Concord and under the terms of the existing Sublease Agreement, notwithstanding any breach or
default by Ground Lessee or the exercise of any remedies under the Prime Ground Lease.

City of El Paso wishes for Western Refining to recognize and attorn to the City in the event that the City
succeeds in the rights of the Ground Lessee under the Sublease as a result of termination of the Prime
Ground Lease.

Ground Lessor, Ground Lessee, and Sublessee have all agreed to the non-disturbance, attornment and
other agreements within the Agreement.

All terms and conditions of said Leases are to remain the same.

PRIOR COUNCIL ACTION:
N/A

AMOUNT AND SOURCE OF FUNDING:
N/A. This is a revenue generating lease.

BOARD / COMMISSION ACTION:
N/A

*******************REQUIRED AUTHORIZATION********************

DEPARTMENT HEAD: W

/ \

(If Department Head Summary Form is initiated by Purchasing, client department should sign also)

Information copy to appropriate Deputy City Manager



RESOLUTION

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF EL
PASO:

That the City Manager be authorized to sign an Acknowledgment of Sublease,
Attornment, and Non-Disturbance Agreement of the Butterfield Trail Industrial Park
Lease by and between the City of El Paso (“Ground Lessor”), JTC Stores, LLC (“Ground
Lessee”), and Western Refining Southwest, Inc. (“Sublessee”) for the following
described property:

A portion of Lot 5, Block 6, Butterfield Trail Industrial
Park Unit One, Replat “A”, City of El Paso, El Paso

County, Texas, and municipally known and numbered as
13 Concord Street, El Paso, Texas.

ADOPTED this the day of December 2011.

THE CITY OF EL PASO

John F. Cook
ATTEST: Mayor
Richarda Duffy Momsen
City Clerk
APPROVED AS TO FORM: APPROVED AS TO CONTENT:

fovon, (1)

Theresa Cullen
Deputy City Attorney

fordla Lombrafia, WA.E.
Digéctor of Aviation
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ACKNOWLEDGMENT OF SUBLEASE, ATTORNMENT,
AND NON-DISTURBANCE AGREEMENT

THIS ACKNOWLEDGMENT OF SUBLEASE, ATTORNMENT, AND NON-

DISTURBANCE AGREEMENT ("Agreement") is made this __ day of December, 2011
("Effective Date") by and between the City of EI Paso ("Ground Lessor'"), JTC Stores, LLC, a

Texas

limited liability company ("Ground Lessee"), and WESTERN REFINING

SOUTHWEST, INC., an Arizona corporation ("'Sublessee).

RECITALS:

Pursuant to the terms and provisions of that certain Lease, dated effective November 1,
1984 (as the same may be amended, restated, supplemented and/or extended from time to
time, the "Prime lL.ease"), Ground Lessor granted to Kasco Venture, Butterfield 9
("Kasco"), a leasehold estate in and to that certain real property described therein (the
"Property'), which lease, together with all amendments thereto, is attached hereto as
Exhibit A.

Pursuant to the terms and provisions of that certain Assignment of Ground Lease, dated
May 5, 1992, Kasco assigned the Prime Lease to C&R Distributing, Inc. now known as
C&R Distributing, LLC, a Texas limited liability company ("C&R"); and

Pursuant to the terms and provisions of that certain Assignment and Assumption of Lease,
C&R assigned all of its right, interest, duties, obligations and liabilities in the Prime Lease
to Ground Lessee.

Pursuant to the terms and provisions of that certain Sublease Agreement to be executed by
and between Ground Lessee and Sublessee in substantially the form attached hereto as
Exhibit B ("Sublease'), Sublessee has agreed to sublease the Property.

The Sublease Agreement will be executed pursuant to the terms of that certain Master
Lease Agreement dated August 30, 2011 (the "MLA"), executed by Ground Lessee (as
landlord) and Sublessee (as tenant).

Sublessee wishes to be assured of the continued use and occupancy of the Property under
the terms of the Sublease, notwithstanding any breach or default by Ground Lessee or the
exercise of any remedies under the Prime Lease; and

Ground Lessor wishes for Sublessee to recognize and attorn to Ground Lessor in the event
that Ground Lessor succeeds to the rights of the Ground Lessee under the Sublease as a
result of termination of the Prime Lease; and

Ground Lessor, Ground Lessee, and Sublessee have agreed to the non-disturbance,
attornment and other agreements herein.
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NOW THEREFORE, for valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, Ground Lessor, Ground Lessee, and Sublessee hereby agree as follows:

ARTICLE 1

ASSIGNMENT. Ground Lessor acknowledges the Sublease by Ground Lessee in

favor of Sublessee.

ARTICLE 2 ESTOPPEL. Ground Lessor acknowledges and represents that, as of the Effective

2.1

22

23

ARTICLE 3

3.l

3.2

Date:

Prime Lease Effective. The Prime Lease has been duly executed and delivered
by C&R, predecessor lessee to Ground Lessee, and, subject to the terms and
conditions thereof, the Prime Lease is in full force and effect, the obligations of
Ground Lessee thereunder are valid and binding and there have been no
modifications or additions to the Prime Lease, written or oral, other than the
commencement of the Sublease;

No Default. To the actual knowledge of Ground Lessor, as of the date hereof: (i)
there exists no breach, default, or event or condition which, with the giving of
notice or the passage of time or both, would constitute a breach or default under
the Prime Lease by Ground Lessor or Ground Lessee and (ii) there are no existing
claims, defenses or offsets against rental due or to become due under the Prime
Lease; and

Entire Agreement. The Prime Lease constitutes the entire agreement between
Ground Lessor and Ground Lessee with respect to the Property, and Ground
Lessee claims no rights with respect to the Property other than as set forth in the
Prime Lease.

ADDITIONAL AGREEMENTS. Ground Lessor covenants and agrees that,
during all such times as Sublessee is a party to the Sublease:

Notice of Default; Cure Option. Ground Lessor will notify Sublessee in writing

concurrently with any notice given to Ground Lessee or any mortagee of any
default by Ground Lessee under the Prime Lease. Ground Lessor agrees that
Sublessee has a right (but not the obligation) to cure any breach or default specified
in such notice within the time periods set forth in the Prime Lease and Ground
Lessor will not declare a default of the Prime Lease if Sublessee cures such default
within such time period; provided, however, that if such default cannot with
diligence be cured by Sublessee within such time period, the commencement of
action by Sublessee within such time period to remedy the same shall be deemed
sufficient so long as Sublessee pursues such cure with diligence but in no event
beyond ninety (90) days.

Assignment of Rents. Upon receipt by Sublessee of written notice from Ground
Lessor that Ground Lessor has elected to terminate the Prime Lease with Ground
Lessee, as provided in the Prime Lease, and directing the payment of rents by
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Sublessee to Ground Lessor, Sublessee shall comply with such direction to pay and
shall not be required to determine whether Ground Lessee is in default under the
Prime Lease. Ground Lessee agrees that Sublessee shall have the right to rely on
any such notice from Ground Lessor without incurring any obligation or liability to
Ground Lessee as if such notice were given at the direction of Ground Lessee.
Sublessee is hereby instructed to disregard any notice to the contrary received from
or at the behest of Ground Lessee.

ARTICLE 4 ATTORNMENT. In the event of a termination of the Prime Lease, Sublessee

4.4

4.1

4.2

4.3

agrees for the benefit of Ground Lessor (including for this purpose any transferee
of Ground Lessor), or any transferee of Ground Lessee's title in and to the
Property by any permitted assignment thereof, upon the receipt by Sublessee
ofwritten notice of such termination or assignment, as follows:

Payment of Rent. Sublessee shall pay to Ground Lessor or its successors and
assigns, or assignee of Ground Lessee's title in and to the Property, as applicable,
all rental payments required to be made by Sublessee pursuant to the terms of the
Sublease for the duration of the Sublease.

Continuation of Performance. Sublessee shall be bound to Ground Lessor or its
successors and assigns, or assignee of Ground Lessee's title in and to the Property,
in accordance with all of the provisions of the Sublease for the balance of the term
thereof, including any renewal or extension options set forth in the Sublease; and
Sublessee hereby attorns to Ground Lessor as its landlord, and Ground Lessor
hereby accepts such attornment, such attornment to be effective and self-operative
without the execution of any further instrument immediately upon Ground Lessor
succeeding to Ground Lessee's interest in the Sublease and giving written notice
thereof to Sublessee.

No Offset. Ground Lessor shall not be liable for, nor subject to, any offsets or
defenses which Sublessee may have by reason of any act or omission of Ground
Lessee under the Sublease with respect to the period preceding the effectiveness of
the attornment provided for herein, nor for the return of any sums which Sublessee
may have paid to Ground Lessee under the Sublease (a) as and for rentals paid
more than one (1) month before the time when they became due under the
Sublease, except to the extent that such sums are actually delivered by Ground
Lessee to Ground Lessor and, for purposes of determining the rentals due under the
Sublease, any amount paid in respect of rentals paid more than one (1) month
before the time such amount became due under the Sublease and not delivered by
Ground Lessee to Ground Lessor shall be treated as if they had not been paid; or
(b) any payment made by Sublessee to Ground Lessee in consideration of any
modification, termination or cancellation of the Sublease (in whole or in part)
without Ground Lessor's prior written consent.

Subsequent Transfer. If Ground Lessor, by succeeding to the interest of Ground Lessee

under the Sublease, should become obligated to perform the covenants of Ground Lessee
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thereunder, then, upon any further transfer of Ground Lessee's interest by Ground Lessor, all of
such obligations shall terminate as to Ground Lessor with respect to matters arising after the date
of such transfer.

ARTICLE 5 NON-DISTURBANCE. So long as there shall then exist no "Event of Default"
on the part of Sublessee under (and as defined in) the Sublease, Ground Lessor agrees for itself
and its successors and assigns that the leasehold interest of Sublessee under the Sublease shall not
be extinguished or terminated, nor shall Sublessee's possession of the Property be disturbed or
rights under the Sublease or this Agreement otherwise adversely affected or diminished, but
rather the Sublease shall continue in full force and effect in accordance with the terms thereof,
and Ground Lessor shall recognize and accept Sublessee as tenant under the Sublease subject to
the terms and provisions of the Sublease.

ARTICLE 6 MISCELLANEOUS.

6.1  Heirs, Successors, Assigns and Transferees. The covenants herein shall be
binding upon, and inure to the benefit of, the heirs, successors and assigns of the
parties hereto.

6.2 Notices. All notices or other communications required or permitted to be given
pursuant to the provisions hereof shall be deemed served upon delivery by a
reputable overnight service, by facsimile, or, if mailed, upon the first to occur of
receipt or the expiration of three (3) days after deposit in United States Postal
Service, certified mail, postage prepaid, and addressed to the address of Ground
Lessor, Ground Lessee or Sublessee appearing below:

Ground Lessor: City of El Paso
2 Civic Center Plaza
El Paso, Texas 79901

Attn: City Clerk
Telephone: (915) 541-4127
Facsimile: (915) 541-4306

with a copy to: El Paso International Airport
6701 Convair Road
El Paso, Texas 79925
Attn: Airport Director
Telephone: (915) 780-4724
Facsimile: (915) 779-5452
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Ground Lessee:

with a copy to:

Sublessee:

with a copy to:

JTC Stores, LL.C

6080 Surety Drive, Suite 305
El Paso, Texas 79905

Attn: James A. Cardwell, Jr.
Telephone: (915) 774-7303
Facsimile: (915) 774-7373

and

Attn: Edward Escudero
Telephone: (915) 774-7389
Facsimile: (915) 781 -7539

ScottHulse, PC

Chase Tower, 11th Floor
201 E. Main

El Paso, Texas 79901

Attn: Bernard D. Felsen
Telephone: (915) 546-8210
Facsimile: (915) 546-8333

Western Refining Southwest, Inc.
1250 W. Washington Street, Suite 101
Tempe, AZ 85281

Attn: Roger Burton

Facsimile: (602) 683-5795

E-mail: roger.burton@wnr.com

Western Refining Southwest, Inc.

123 W. Mills Ave., Suite 200

El Paso, Texas 79901

Attention: Office of the General Counsel
Facsimile No.: 915.534.2650

E-mail: lowry.barfield@wnr.com

provided, however, any party shall have the right to change its address for notice
hereunder by the giving of written notice thereof to the other parties in the manner

set forth in this Agreement.

6.3 Counterparts. This Agreement may be cxecuted in two or more counterparts,
each of which shall be deemed an original and all of which together shall
constitute and be construed as one and the same instrument.
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6.4  Remedies Cumulative. All rights of Ground Lessor herein to collect rents on
behalf of Ground Lessee under the Sublease are cumulative and shall be in
addition to any and all other rights and remedies provided by law and by other
agreements between Ground Lessor and Ground Lessee or others.

6.5  Paragraph Headings. Paragraph headings in this Agreement are for convenience
only and are not to be construed as part of this Agreement or in any way limiting
or applying the provisions hereof.

ARTICLE 7 NO AMENDMENT. Nothing in this Agreement is intended to amend or modify
the Sublease or Prime Lease or act as a waiver or release by Ground Lessor or
Ground Lessee of any term, condition, right or remedy stated in the Sublease or
Prime Lease.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the
day and year first above written.

GROUND LESSOR: CITY OF EL PASO

By:

Name: Joyce A. Wilson
Title: City Manager

APPROVED AS TO FORM: APPRQYEDAS TO CONTENT:
Theresa Cullen
Deputy City Attorney
ACKNOWLEDGMENT

STATEOF TEXAS §

§
COUNTY OF EL PASO §

This instrument was acknowledged before me on the day of December, 2011 by

Joyce A. Wilson, as City Manager of City of El Paso, on behalf of the City of El Paso.

NOTARY PUBLIC IN AND FOR THE
STATE OF TEXAS

[SIGNATURES CONTINUE ON THE FOLLOWING PAGE]
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GROUND LESSEE:

JTC STORES, LLC,
a Texas limited liability company

By. MM
Name: James A. Cardwell, Jr.
Title: Manager

STATEOF TEXAS §
§
COUNTY OF EL PASO  §

This instrument was acknowledged before me on the day of December, 2011 by James A.
Cardwell, Jr., Manager of JTC Stores, LLC, a Texas limited liability company, on behalf of said

limited liability company.
4 e, JB XM

NOTAJ( PUBLIC IN AND FOR THE
o)

JAMES DAVID SALDIVAR | STATH/OF TEXAS
NOTARY PUBLIC
in and for the State O(TQXBS
My commission expires
March 8, 2013

[SIGNATURES CONTINUE ON THE FOLLOWING PAGE]
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STATEOF TExASg §

§
COUNTY OF _EL PASO _§

SUBLESSEE:
WESTERN REFINING SOUTHWEST,
INC,,

an Arizona corporation
By: W C/%

Name:' Ma(ttl;/ew Lﬁoder

Title: _sr, VP %tail & Adminstration

This instrument was acknowled%Iend before me on the Lz day of December, 2011 by _ Matthew

inistrat

L. Yoder, Sr. VP REtail & Adm
corporation, on behalf of said corporation.

JAMES DAVID SALDIVAR
NOTARY PUBLIC
in and for the State of Texas
My commission expires
March 8, 2013
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EXHIBIT A
LEGAL DESCRIPTION

Store #FC 39
13 Concord Street, El Paso, TX

The leasehold estate created by that certain unrecorded Butterfield Trail Industrial Park Lease
dated effective November 1, 1984, by and between the City of El Paso, as lessor, and Kasco
Venture, Butterfield 9, as lessee, and amended by unrecorded First Amendment to Lease dated
March 22, 1986, by and between lessor and lessee, and assigned in Assignment of Ground Lease
dated May 5, 1992, from Kasco Ventures, Inc., as assignor, to C&R Distributing, Inc., as
assignee, and amended by unrecorded Second Amendment of Lease dated July 21, 1992,
between the City of El Paso, and C&R Distributing, Inc., as assigned by Assignment and
Assumption of Lease dated October , 2011 from C&R Distributing, LLC (f/k/a C&R
Distributing, Inc.) to JTC Stores, LLC, a Texas limited liability company (“JTC”), recorded in
the Real Property Records of El Paso County, Texas under Clerk’s File No. , as further
subleased by Sublease Agreement dated October _ , 2011, from JTC, as sublessor, to Western
Refining Wholesale, Inc., an Arizona corporation (“WRW?”), as sublessee, pursuant to the terms
of that certain Master Lease Agreement dated August 30, 2011, executed by JTC, as Landlord,
WRS and WRW, as Tenants, as subsequently amended, as set out in that certain Memorandum
of Master Lease Agreement, dated October _ , 2011, recorded in the Real Property Records of
El Paso County, Texas, under Clerk's File No. , in and to the following property:

A portion of Lot 5, Block 6, BUTTERFIELD TRAIL INDUSTRIAL PARK UNIT ONE
REPLAT "A", an addition to the City of El Paso, El Paso County, Texas, according to the Plat
thereof, recorded in Volume 56, Page 71, Plat Records of El Paso County, Texas, more
particularly described as follows:

[See attached]

DAL:814470.1



EXHIBIT A

Boing a portion of Lot 5, Block £,
Butterfield Trail Industria) Park Unit One,
Replat "AY, City of Bl Faso, El Paso County,
Texas

PROPERTY DESCRIPTION

Deseription of a parce) of Jand being a portion of Lot 5, Block 6, Buttesfield Trajl
(ndustrial Perk Unit One, Replat YAY, City of El Paso, Bl Paso Crataty, Texas pnd
being more particulsrly deseribed by metes and bounds as follows:

From s point, said point being the intersection of the centerline of Butterficid Trail
Bouleysrd with the centerline of Concord Street; thence North U0® $9' 340 West along
the centerline of Concord $treet a distance of 105.00 feet; thence South 89° 00 26"
West & distance of 45.00 feet to a point Lying on the westerly right-ol-way line of
Cencord Street and ssid point being the POINT OF BEGINNING;

Thence 54,96 feet along the ave of o cuwrve to the right whose
interior nngle is 90° 00' 00", whose radius js 35.00 fect and
whose chord bears South 44% 00' 26" West o distance of 49,50
feet to a point lying on the northerly right-of ~way line of
Butterfield Trail Boulevard;

Thence South 88° 00 26% West along the northerly right-of -
way line of Butterfield Trail Boulevard & distance of 132,94
feet;

Thence North 00° 59' 34" West o distance of 270,00 feet;

Thence North 88 00' 267 East a distance of 167.24 feet to a
polnt lying on the westerly vight-of-way line of Concord Street;
i
Thence South 007 59' 34" Bast along sald westerly right~of~way line a distance of 235460
feet to the POINT OF BEGINNING and containing in all 44,801,913 square feet or 1.031
acres of land, mozre or less,
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EXHIBIT 5~

SUBLEASE AGREEMENT

THIS SUBLEASE AGREEMENT (“Sublease”), made and entered into as of the _
day of , 2011, by and between JTC STORES, LLC, a Texas limited liability
company, having an office and place of business at 6080 Surety Drive, Suite 305, El Paso, Texas
79905 (“‘Sublessor”), and WESTERN REFINING SOUTHWEST, INC., an Arizona corporation,
having an office and principal place of business at 1250 W. Washington Street, Suite 101,
Tempe, Arizona 85281 (“Sublessee”). '

WITNESSETH:
WHEREAS, by that certain [Lease Agreement] dated (the
“Prime Lease”), (“Owner”), leased to Sublessor, as tenant, that

certain premises and all improvements thereon (the “Leased Premises”) located at
, more particularly described in the Prime Lease;

WHEREAS, Sublessee and Sublessor are parties to that certain Master Lease Agreement
dated August _, 2011 (the “Master Lease”) pursuant to which (among other things) Sublessee
desires to sublease and hire from Sublessor, and Sublessor is willing to sublet to Sublessee, the
entire Leased Premises as described in the Prime Lease (hereinafter called the “Sublease
Premises”), on the terms and conditions more particularly hereinafter set forth.

NOW, THEREFORE, in consideration of the mutual covenants, conditions and
agreements herein contained, Sublessor and Sublessee agree as follows: '

1. Lease of Sublease Premises. Sublessor, for and in consideration of the rents and
covenants specified to be paid, performed and observed by Sublessee, does hereby let, sublet,
lease and demise to Sublessee the aforementioned Sublease Premises for the term and according
to the covenants and conditions contained herein.

2. Term of Lease. This Sublease shall be for a term of twenty (20) years
commencing on the day of , 2011 and terminating on the day
of ) (the “Sublease Term”), unless terminated sooner pursuant to the

terms of the Master Lease. Notwithstanding the foregoing, if the term of the Prime Lease is less
than the Sublease Term, Sublessor agrees to exercise any options to extend available under the
Prime Lease to extend the term to match the Sublease Term (and if no extension options are
available, to exercise reasonable efforts to assist Sublessee in extending the term of such Prime
Lease for a time period to match the Sublease Term).

3 Amount of Rent. Sublessee shall pay to Sublessor in advance on the 1% day of
each and every month during the term hereof base rental for the Leased Premises as set forth in
the Master Lease. In addition, Sublessee shall promptly pay to Sublessor any and all other
payments of any nature whatsoever which may be required to be made by Sublessor to Owner
with respect to the Sublease Premises as set forth in the Master Lease. Any such payments
which Sublessee is herein required to make which cover a period of time both before and after




the commencement date of this Sublease shall be prorated between the parties hereto as of the
commencement date of this Sublease. Payment of rent and additional rent shall be made to
Sublessor at its address set forth above. Any payments of real estate taxes and/or utilities which
are applicable to the Sublease Premises shall be made by Sublessee in accordance with the terms
of the Master Lease and shall be paid in a timely manner and shall be deemed to be additional
rent hereunder. Provided that no Event of Default by Sublessee exists beyond the expiration of
any notice and cure periods, Sublessor shall indemnify and hold harmless Sublessee from any
and all claims, damages, fines, judgments, penalties, costs, expenses or liabilities (including,
without limitation, any and all sums paid for settlement of claims and reasonable attorneys’,
consultant and expert fees) arising from any failure of Sublessor to pay such rent, additional rent
and taxes to be paid to Owner pursuant to the terms of the Prime Lease.

4. Applicability of Master L.ease. The terms and conditions of the Master Lease are
fully incorporated herein by reference for all purposes to the extent (and only to the extent) such
terms and conditions are applicable to the Sublease Premises. Notwithstanding the provisions of
the Prime Lease, Sublessee shall only be obligated under the terms of the Prime Lease to the
extent that such provisions are consistent with the terms of the Master Lease. Sublessee hereby
covenants to perform the covenants and undertakings of Sublessor as tenant under the Prime
Lease to the extent and only to the extent the same are applicable to the Sublease Premises
during the term of this Sublease and are consistent with the terms of the Master Lease, and
Sublessee agrees not to do or permit to be done any act which shall result in a violation of any of
the terms and conditions of said Prime Lease to the extent such terms and conditions are not
inconsistent with the terms of the Master Lease. Except as otherwise specifically provided
herein, Sublessee is to have the benefit of the covenants and undertakings of Owner as landlord
in the Prime Lease to the extent the same are applicable to the Sublease Premises during the term
of this Sublease and are consistent with the terms and conditions of the Master Lease. It is
expressly understood and agreed, however, that Sublessor is not in the position to render any of
the services or to perform any of the obligations required of Owner by the terms of this Sublease,
and that performance by Sublessor of its obligations hereunder are conditioned upon due
performance by Owner of its obligations under the Prime Lease. It is further understood and
agreed, therefore, that notwithstanding anything to the contrary contained in this Sublease,
Sublessor shall not be in default under this Sublease for failure to render such services or
perform such obligations required of Sublessor by the terms of this Sublease which are the
responsibility of the Owner as landlord under the Prime Lease, but Sublessor agrees to take all
reasonable measures to insure that Owner performs said obligations. The term “reasonable
measures” shall not include legal action against Owner for its failure to so perform unless
Sublessee agrees to pay all costs and expenses in connection therewith.

5. Conflict of Terms. Should there be any conflict between the terms of this
Sublease as specifically set out herein to incorporate the terms and conditions of the Master
Lease with respect to the Sublease Premises, the terms of this Sublease shall control.

6. Notices. Any notice to be given to the Sublessor or Sublessee shall be in writing
and delivered in person or mailed by certified mail or a recognized overnight delivery service to
the following addresses, unless a party shall notify the other in writing of a new address. Notices



shall be deemed received upon delivery if hand delivered, or three (3) days after mailing if
mailed and one (1) day after overnight delivery service:

Sublessor: JTC Stores, LLC
6080 Surety Drive, Suite 305
El Paso, Texas 79905
Attention: James A. Cardwell, Jr.

With a Duplicate Copy to: JTC Stores, LLC
6080 Surety Drive, Suite 305
El Paso, Texas 79905
Attention: Edward Escudero

With an Additional Copy to: ScottHulse, PC
Chase Tower, 11th Floor
201 E. Main
El Paso, Texas 79901
Attention: Bernard D. Felsen

esses: Western Refining Southwest, Inc.
1250 W. Washington Street, Suite 101
Tempe, Arizona 85281
Attention: Retail Property Management

With a Copy to: Western Refining Southwest, Inc.
123 W. Mills Avenue, Suite 200
El Paso, Texas 79901
Attention: General Counsel

With a Copy to: Andrews Kurth, LLP
1717 Main Street, Suite 3700
Dallas, Texas 75201
Attention: Brigitte Kimichik

1. Copy of Prime Lease. Sublessor has delivered a true and complete copy of the
Prime Lease to Sublessee on or prior to the date of this Sublease and Sublessee acknowledges
that it has received a copy of such Prime Lease.

8. Assignment. Sublessee shall not, without the prior written consent of Sublessor
and Owner, assign the term hereby demised, nor suffer or permit it to be assigned by operation of
law or otherwise, nor shall the Sublessee, without the prior written consent of Sublessor and
Owner, let or underlet or permit the said Sublease Premises or any part thereof to be used by
others for hire, except as otherwise permitted under the Master Lease.

9. Representations and Warranties. Sublessee acknowledges that it has inspected the
Sublease Premises demised hereunder, and is fully satisfied with their condition and accepts the




same, “as is.” Sublessor has made no representation or warranties of any nature whatsoever with
regard to the Sublease Premises, other than those set forth in the Master Lease.

10. Entire Agreement; Successors and Assigns. This Sublease and any exhibits or
schedules attached hereto, if any, and the Master Lease to the extent same applies to the Sublease
Premises: (i) contain the entire agreement among the parties hereto with respect to the subject
matter covered hereby; (ii) may not be amended or rescinded except by an instrument in writing
executed by each of the parties hereto; and (iii) shall inure to the benefit of and be binding upon
the successors and permitted assigns of the parties hereto.

11. Consent of Owner, if Required. This Sublease is subject to and conditioned upon,
if required under the terms of the Prime Lease, the written consent of Owner to this subletting on
terms and conditions set forth in the Prime Lease.

IN WITNESS WHEREQF, the parties have hereunto set their hands and seals as of the day and
year first above written.

SUBLESSOR: ,
a
By:
Name:
Title:
SUBLESSEE: WESTERN REFINING SOUTHWEST, INC.,

an Arizona corporation

Name:

Title:




